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BALANCED  BUDGET  ACT  OF  1997:  IMPACT  ON 
COST  SAVINGS  AND  PATIENT  CARE 


WEDNESDAY,  SEPTEMBER  15,  1999 

House  of  Representatives, 

Committee  on  Commerce, 
Subcommittee  on  Health  and  Environment, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
2322,  Rayburn  House  Office  Building,  Hon.  Michael  Bilirakis 
(chairman)  presiding. 

Members  present:  Representatives  Bilirakis,  Upton,  Stearns, 
Greenwood,  Deal,  Burr,  Bilbray,  Whitfield,  Ganske,  Norwood, 
Cubin,  Shadegg,  Pickering,  Bryant,  Bliley  (ex  officio).  Brown, 
Pallone,  Deutsch,  Stupak,  Green,  Strickland,  DeGrette,  Barrett, 
Capps,  Hall,  Towns,  Eshoo,  and  Dingell  (ex  officio). 

Staff  present:  Tom  Giles,  majority  counsel;  Pat  Morrissey,  major- 
ity counsel;  Robert  Simison,  legislative  clerk;  Bridgett  Taylor,  pro- 
fessional staff  member;  and  Amy  Droskowski,  professional  staff 
member. 

Mr.  Bilirakis.  Good  morning.  I  am  being  accused  of  diverting 
the  hurricane  from  Florida  and  sending  it  to  Virginia  and  messing 
up  Mr.  Blile/s  boat,  the  chairman's  boat.  So  I  had  better  get  this 
hearing  started. 

Well,  I  am  pleased  to  convene  this  hearing  on  BBA  1997.  It  is 
time  certainly  for  us  to  step  back  and  review  the  impact  of  the  BBA 
on  providers  and  beneficiaries,  and  certainly  we  have  been  doing 
that  for  some  time. 

Just  over  2  years  ago  we  enacted  landmark  changes  to  the  Medi- 
care program.  Many  of  these  changes  were  designed  to  provide  for 
more  beneficiary  choice  and  to  help  guarantee  the  solvency  of  the 
Medicare  program  well  into  the  next  century. 

I  am  proud  of  that  legislation  and  this  committee's  vital  role  in 
its  creation.  The  BBA  was  enacted  with  bipartisan  support  and  I 
believe  it  is  critical  that  we  work  together  in  considering  any 
changes  to  the  law. 

I  am  pleased  to  report  that  we  are  achieving  many  of  the  objec- 
tives of  the  BBA.  Wasteful  spending  is  down;  medical  solvency  has 
been  extended  and  many  seniors  have  increased  access  to  health 
care  services  and  providers.  Also,  the  amount  of  money  lost  to  the 
Medicare  program  through  fraud  and  abuse  has  dropped  consider- 
ably due  to  the  new  abilities  of  the  Department  of  Health  and 
Human  Services'  Inspector  General  and  the  Justice  Department. 

However,  as  we  all  know,  and  the  room  is  full,  the  BBA  has  also 
had  some  unfortunate  unintended  consequences.  In  some  cases 
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more  savings  were  realized  from  providers  than  originally  antici- 
pated. In  other  cases,  HCFA  has  failed  to  act  in  a  manner  con- 
sistent with  beneficiaries'  interests  and  congressional  intent.  We 
hope  to  address  these  problems  through  legislative  action  this  year. 

Today  we  will  hear  from  both  providers  and  HCFA  about  the 
most  recent  problems  facing  the  Medicare  program.  This  sub- 
committee has  already  held  two  hearings  on  issues  related  to  Medi- 
care Plus  Choice  and  I  am  committed  to  protecting  seniors'  health 
care  options  under  that  program. 

This  hearing  will  focus  on  a  multitude  of  other  areas  affected  by 
the  BBA.  As  we  begin  crafting  legislation  to  correct  some  of  these 
unintended  consequences,  the  testimony  from  this  hearing  will  help 
us  make  informed  decisions  about  the  scope  of  any  legislation. 

I  am  very  interested  in  hearing  from  our  distinguished  panels 
today  and  obviously  am  grateful  to  them  for  taking  time  away  from 
their  schedules  to  be  here.  Each  witness  can  provide  valuable  in- 
sight into  the  effects  of  the  BBA  on  providers  and  on  beneficiaries' 
access  to  health  care  services.  With  the  imminent  implementation 
of  a  prospective  payment  system  for  hospital  out-patient  depart- 
ments and  home  health  agencies,  we  hope  to  hear  some  construc- 
tive suggestions  about  how  these  regulations  can  best  be  refined. 

However,  I  would  caution  that  the  days  of  runaway  Medicare 
spending  are  over.  While  we  work  to  ensure  patients'  access  to  nec- 
essary services  we  must  remain  vigilant  guardians  of  public  funds. 
As  we  draft  legislation  to  amend  BBA,  we  certainly  will  not  be  re- 
opening every  provision. 

Funds  must  go  to  those  areas  of  demonstrated  and  compelling 
need.  HCFA,  however,  must  also  be  sensitive  to  the  legitimate 
issues  raised  by  many  of  the  provider  groups  here  today.  Many  of 
these  concerns  can,  and  should,  be  resolved  administratively,  and 
I  would  like  to  emphasize  that.  Many  can  and  should  be  resolved 
administratively,  and  we  will  get  into  that  later  with  our  wit- 
nesses. 

One  particular  area  is  the  plight  of  the  cancer  hospitals.  I  ask 
HCFA  to  work  with  this  committee  to  revise  the  ambulatory  pa- 
tient classification,  APC  system,  in  a  manner  consistent  with  statu- 
tory intent.  The  proposed  APC  system  will  erode  patient  quality 
and  access  to  needed  services.  If  the  current  proposal  becomes  ef- 
fective, many  procedures  will  simply  migrate  to  the  more  expensive 
in-patient  settings,  thus  ultimately  increasing  costs  to  the  Medicare 
program.  Site  of  service  recommendations  by  providers  will  be 
made  with  an  eye  toward  reimbursement  levels  rather  than  focus- 
sing on  patient  access  and  convenience. 

This  is  just  one  issue  that  I  hope  we  can  address  today.  Obvi- 
ously there  are  many. 

Again  I  would  Uke  to  thank  our  witnesses  who  will  testify  and 
I  particularly  appreciate,  and  I  want  to  accent  this,  appreciate 
HCFA's  agreement  to  have  a  high-level  official  present  for  the  du- 
ration of  the  hearing  to  better  understand  and  take  notes  and 
share  back  with  his  or  her  HCFA  personnel  the  stakeholder  issues. 
I  look  forward  to  productive  dialog  and  I  recognize  Mr.  Brown  for 
an  opening  statement. 

Mr.  Brown.  Thank  you,  Mr.  Chairman. 
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I  am  glad,  Mike,  you  could  join  us  today  and  I  would  like  to  wel- 
come other  distinguished  witnesses  to  the  three  panels. 

Mr.  Chairman,  I  want  to  commend  you  for  arranging  this  hear- 
ing. Our  subcommittee  surely  has  a  lead  role  in  addressing  con- 
cerns related  to  the  Medicare  provisions  of  BBA,  and  this  hearing 
is  timely  and  appropriate. 

Our  focus  today  reflects  the  subcommittee's  jurisdiction  over 
Medicare  Part  B.  We  cannot  appreciate  the  impact  of  the  Part  B 
changes  unless  they  are  viewed  in  the  context  of  the  entire  package 
of  cuts.  Providers  have  surely  been  hit  from  all  sides. 

I  am  sure  all  of  my  colleagues,  like  me,  have  received  hundreds 
of  letters  and  postcards,  faxes  and  phone  calls  in  the  aftermath  of 
BBA.  Health  care  administrators  and  providers  whom  I  have 
known  for  years  and  whose  counsel  I  value  very  highly  say  the 
BBA  cuts  are  jeopardizing  their  financial  viability  and  compro- 
mising access  to  care. 

These  are  serious  issues.  Congress  must  address  them.  Access, 
quality  and  universality  are  the  foundations  of  Medicare  and  BBA 
cuts  have  potentially  placed  two  of  those  three  at  risk.  I  cannot  em- 
phasize strongly  enough  that  we  need  to  assess  the  BBA  concerns 
now  because  what  providers  are  telling  us  is  that  if  the  damage  is 
being  done  now,  much  of  it  will  be  irreversible. 

I  also  cannot  emphasize  strongly  enough  to  those  of  you  who  are 
living  with  the  BBA  changes  the  importance  of  providing  Congress 
with  information  that  can  help  us  determine  what  the  next  steps 
actually  are.  We  need  to  know  specifics.  We  need  to  get  a  sense  of 
how  BBA  is  affecting  health  care  on  a  day  to  day  basis,  to  the 
greatest  extent  possible  see  analysis  and  data  that  target  the  worst 
trouble  spots. 

This  information  is  critically  important  because  we  cannot  turn 
back  the  clock.  One  of  the  reasons  we  cannot  turn  back  the  clock 
relates  to  the  three  foundations  of  Medicare  that  I  mentioned  a  mo- 
ment ago:  quality,  access  and  universality.  As  the  premium  support 
campaign  clearly  illustrates,  any  changes  we  make  in  Medicare  can 
be  coopted  for  purposes  that  could  ultimately  undermine  all  three 
objectives. 

When  we  lose  BBA  savings  we  are  not  only  accelerating  Medi- 
care insolvency;  we're  risking  the  consequences  of  making  Medicare 
a  more  expensive  program  to  run.  What  I  mean  by  this  is  every 
step  we  take  that  weighs  Medicare  down  provides  fodder  for  privat- 
ization— ^the  "Medicare  is  too  expensive,  managed  care  plans  can  do 
it  better"  rhetoric.  And  that  is  a  big  price  to  pay.  If  providers  think 
it  is  an  uphill  battle  with  Medicare,  just  wait  until  managed  care 
gets  hold  of  it.  If  we  are  worried  about  access  and  quality  now,  wait 
until  Medicare  beneficiaries'  only  choice  is  a  managed  care  plan. 

Mr.  Chairman,  I  want  to  raise  one  more  issue  that  I  believe  is 
inexorably  linked  and  tied  to  any  discussion  of  BBA  fixes — tax  cuts. 
If  your  representative  tells  you  that  he  favors  or  she  favors  BBA 
fixes  and  also  says  that  she  favors  or  he  favors  a  tax  cut,  let's  say 
in  the  $600  billion,  $700  billion,  $800  billion  range,  they  are  either 
being  disingenuous  or  they  are  looking  at  a  very,  very  different 
Federal  budget. 

Tax  cuts  anywhere  near  that  size  would  not  only  obliterate  any 
flexibility  to  restore  BBA  funding;  the  BBA  cuts  would  pale,  the 
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BBA  cuts  that  many  providers  have  received,  have  been  hit  by, 
would  pale  in  comparison  to  what  providers  would  face  in  the  years 
ahead  if  a  large  tax  cut  goes  forward. 

This  is  not  a  threat;  it  is  a  fact.  The  $792  billion  majority  tax 
cut  proposal  assumes  one,  favorable  economic  conditions  will  be 
locked  into  place  for  a  decade.  Two,  it  assumes  no  emergency 
spending  during  those  10  years.  Three,  it  would  require  a  10  to  12 
percent  reduction  in  every  Federal  program.  Think  about  that. 
Medicare  Part  B  comes  out  of  general  revenues.  If  there  is  a  $790 
billion  tax  cut,  austerity,  severe  cuts  would  be  our  only  option. 

We  have  been  through  this  before.  I  think  many  of  us  in  this 
room  recall  the  original  BBA  envisioned  cutting  Medicare  and  Med- 
icaid by  $270  billion.  Against  the  odds,  we  defeated  that.  But  as 
we  look  at  the  pain  caused  by  BBA  savings  so  far,  I  urge  you  to 
keep  in  mind  what  we  could  be  facing  if  our  resources  now  and  in 
the  future,  even  the  resources  we  need  to  support  current  Medicare 
spending,  if  our  resources  now  and  in  the  future  are  instead  chan- 
neled into  tax  cuts.  Beware.  Thank  you,  Mr.  Chairman. 

Mr.  BiLlRAKis.  I  thank  the  gentleman. 

Mr.  Bliley,  chairman  of  the  full  committee,  for  an  opening  state- 
ment. 

Chairman  Bliley.  Thank  you,  Mr.  Chairman.  I  would  ask  unani- 
mous consent  to  put  my  full  statement  in  the  record. 

Mr.  BiLiRAKis.  Without  objection,  the  statement  of  all  members 
of  the  panel  will  be  made  a  part  of  the  record. 

Chairman  Bliley.  Mr.  Chairman,  I  thank  you  for  having  this 
hearing.  I  did  not  know  that  there  were  so  many  providers  of 
health  care  in  Virginia  until  we  did  the  BBA  but  I  think  I  have 
seen  them  all  and  the  story  is  pretty  much  the  same,  that  we  have 
gone  too  far  with  these  cuts,  that  hospitals  are  hemorrhaging,  that 
HCFA  promised  that  if  the  hospitals  did  due  diligence  on  trying  to 
collect  bills,  that  they  would  reimburse  them  100  percent  for  their 
losses.  Now  they  have  cut  it  to  50  percent. 

The  DRG,  which  says  that  if  a  procedure  calls  for  a  3-day  stay 
in  a  hospital  and  if  the  hospital  is  efficient  and  gets  the  patient  out 
in  2  days  and  they  go  to  a  skilled  nursing  home,  HCFA  cuts  back 
on  the  reimbursement.  However,  if  the  patient  has  to  stay  longer, 
they  do  not  get  any  extra  for  that.  The  same  is  true  for  home 
health.  The  same  is  true  for  out-patient. 

I  want  to  thank  the  administration  for  having  your  staff  here  to 
hear  all  the  witnesses  and  I  would  like  for  the  administration  to 
submit  in  writing  for  the  record  a  list  of  all  the  concerns  you  hear 
today  that  seek  a  change  in  policy.  Please  let  us  know  what  you 
feel  you  have  the  authority  to  fix  and  what  you  feel  needs  congres- 
sional action.  To  the  extent  you  can  provide  as  extensive  a  ration- 
ale for  your  decision  would  be  helpful.  I  look  forward  to  reviewing 
your  responses. 

I  thank  you,  Mr.  Chairman,  and  I  am  going  to  be  in  and  out  be- 
cause there  is  another  hearing  downstairs  in  the  Telecommuni- 
cations Subcommittee  that  I  need  to  make  an  appearance  at. 

[The  prepared  statement  of  Hon.  Tom  Bliley  follows:] 

Prepared  Statement  of  Hon.  Tom  Bliley,  Chairman,  Committee  on  Commerce 
Thank  you,  Mr.  Chairman. 
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I  am  pleased  that  the  Health  and  EmTTonment  Subcommittee  is  holding  this 
hearing  today.  This  Committee  made  some  very  important  changes  to  the  Medicare 
program  two  years  ago,  and  it  is  important  to  monitor  the  impact  those  decisions 
nave  on  our  health  care  deHver>'  system.  In  particular,  I  am  most  interested  in 
knovring  of  any  unintended  consequences  that  may  have  an  adverse  affect  on  access 
to  care. 

In  the  Balanced  Budget  Act  of  1997,  this  Committee  made  some  difficult  decisions 
in  how  best  to  address  the  concern  of  the  Nation  that  the  Medicare  program  was 
facing  financial  ruin,  and  changes  needed  to  be  made.  Some  significant  changes 
were  enacted.  Moving  to  a  prospective  payment  system  for  hospital  outpatient  de- 
partment services,  skilled  nursing  facility  services  and  home  health  services  helped 
reduce  federal  spending  by  $115  billion  over  5  years,  and  created  new  efficiencies 
within  the  Medicare  program.  I  am  proud  of  the  BBA  97  for  that  reason. 

Now  there  has  been  much  discussion  about  revisiting  some  of  those  tough  policy 
decisions  we  made  two  years  ago.  As  this  Committee  considers  BBA  97  refinements, 
I  hope  we  learn  today  from  our  witnesses  that  the  Administration  has  done  all  it 
can  within  the  law  to  foster  the  best,  most  efficient  patient  care. 

This  Committee  takes  a  dim  view  of  regulations  that  exceed  their  statutory  basis, 
or  when  the  Administration  doesn't  do  enough  within  its  administrative  authority 
to  meet  the  legitimate  concerns  of  the  American  people.  That  is  why  I  hope  we  will 
continue  this  series  of  formal  inquiries  by  this  Committee  into  this  important  pro- 
gram and  its  implementation. 

I  look  forward  to  hearing  from  our  witnesses  today.  In  addition,  I  am  hopeful  that 
representatives  from  the  Health  Care  Financing  Administration  are  able  to  comply 
with  the  request  Mr.  Bilirakis  made  when  he  invited  you  to  this  hearing,  that  you 
will  be  able  to  stay  to  listen  to  all  of  the  -witnesses  before  us  today.  At  pre\ious  hear- 
ings, we  have  heard  concerns  some  witnesses  have  raised  regarding  HCFA's  imple- 
mentation of  laws  affecting  the  health  care  industry.  I  think  it  would  be  valuable 
for  HCFA  to  stay  to  hear  those  concerns  first  hand. 

Again,  Mr.  Chairman,  thank  you  for  convening  this  hearing  today. 

Mr.  Bilirakis.  Thank  you,  Mr.  Chairman.  Thanks  for  being  here. 
Mr.  Pallone  for  an  opening  statement. 

Mr.  Pallone.  I  want  to  thank  the  chairman  for  holding  this 
hearing.  The  Balanced  Budget  Act's  impact  on  the  hospitals  in  my 
home  State  of  New  Jersey  has  been  severe  and  unfortunately  is 
getting  worse. 

The  situation  is  so  bad  in  New  Jersey  that  hospitals  are  starting 
to  close.  Memorial  Medical  Center  at  South  Amboy  in  my  district 
recently  closed  its  doors  to  new  patients  during  the  break.  And  just 
last  Friday,  St.  Clair's  Hospital  in  Dover,  New  Jersey  announced 
its  closure  as  an  acute  care  facility. 

I  have  been  working,  Mr.  Chairman,  with  the  New  Jersey  Hos- 
pital Association  to  identify  the  worst  of  the  problems  affecting 
New  Jersey's  hospitals  and  I  would  just  like  to  briefly  run  through 
them. 

The  first  I  want  to  mention  is  the  out-patient  prospective  pay- 
ment system,  PPS.  HCFA's  interpretation,  which  exceeds  congres- 
sional intent,  would  reduce  hospital  out-patient  payments  by  5.7 
percent  nationwide.  In  New  Jersey,  however,  this  view  of  the  BBA 
will  cost  hospitals  16.6  percent  on  average  and  40  percent  of  New 
Jersey's  85  acute  care  hospitals  have  a  negative  Medicare  operating 
margin.  This  is  unacceptably  low  and  unfair,  in  my  opinion. 

Accordingly,  while  I  am  not  opposed  to  an  equitable  PPS  system, 
I  am  opposed  to  the  one  HCFA  has  proposed.  An  appropriate  rem- 
edy to  this  problem  would  be  either  to  try  a  demonstration  project 
first  or  to  postpone  the  implementation  of  the  PPS  system  alto- 
gether until  a  better  one  can  be  developed. 

Second,  Mr.  Chairman,  graduate  medical  education  pa>Tnents 
needs  to  be  rebased  on  data  more  current  than  1984.  New  Jersey 
was  under  a  Federal  waiver  from  1983  to  1989  and  was  not  re- 
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quired  to  file  Federal  Medicare  cost  reports.  Consequently,  the  data 
from  which  the  New  Jersey  teaching  hospitals  are  paid  does  not 
adequately  reflect  New  Jersey's  teaching  costs.  A  targeted  rebasing 
plan  for  those  States  that  are  reimbursed  less  than  70  percent  of 
their  costs  based  on  1996  data  would  benefit  hard-hitting  teaching 
hospitals. 

Third,  Mr.  Chairman,  the  Medicare  transfer  policy  is  flawed.  The 
expansion  of  the  definition  to  include  Medicare  patients  who  are 
sent  from  an  acute  care  hospital  to  any  postacute  setting  inhibits 
a  hospital's  ability  to  seek  patient  treatment  in  an  appropriate  set- 
ting. The  BBA  moreover,  allowed  for  this  expanded  definition  to  be 
applied  to  further  patient  treatments,  and  this  is  having  or  will 
have  a  devastating  effect  on  New  Jersey's  hospitals. 

More  than  24  percent  of  New  Jersey's  seniors  seek  additional 
care  after  a  hospital  stay  and  the  cost  to  New  Jersey's  hospitals 
will  be  $18  million  a  year.  The  transfer  provision  penalizes  efficient 
hospitals.  The  expansion  of  the  transfer  provision  to  other  patients 
is  also  a  problem. 

Fourth,  the  skilled  nursing  facilities,  PPS,  is  also  flawed.  It  is  in- 
adequate for  individuals  with  complex  medical  needs.  Because  of 
the  poor  reimbursement  rates  for  patients  in  skilled  nursing  facili- 
ties, patients  are  increasingly  seeking  placement  in  hospitals  in- 
stead of  in  the  most  appropriate  settings.  This,  in  turn,  increases 
the  length  of  hospital  stays,  leaving  hospitals  susceptible  to  criti- 
cism for  not  discharging  patients  fast  enough.  And  this  cycle  could 
and  should  be  changed.  In  my  view,  HCFA  needs  to  accurately  rec- 
ognize the  added  costs  of  nontherapy  ancillary  services  for  skilled 
nursing  facility  patients. 

And  fifth  and  finally  with  regard  to  the  hospital  concerns,  while 
Congress  alleviated  some  of  the  financial  burdens  associated  with 
the  interim  payment  system  for  home  health  care  providers,  with 
regard  to  home  health  care  now,  more  needs  to  be  done.  The  15 
percent  across-the-board  reduction  in  payment  rates  that  will  take 
effect  on  October  1,  2000  if  a  PPS  system  is  not  implemented  will 
crush  New  Jersey's  home  health  providers  who  provide  the  care  at 
rates  well  below  the  national  average  of  home  care  spending  per 
patient  and  the  15  percent  across-the-board  reduction  obviously  is 
a  problem. 

Mr.  Chairman,  I  just  want  to  say  that  because  New  Jerseys  hos- 
pitals cannot  afford  to  wait,  I  am  working  on  legislation  that  would 
correct  these  problems.  But  before  closing,  I  wanted  to  mention  two 
more  concerns  arising  from  the  BBA. 

Earlier  this  year  I  joined  my  colleague  from  North  Carolina,  Mr. 
Burr,  in  introducing  the  Medicare  Rehabilitation  Benefit  Improve- 
ment Act.  This  bipartisan  effort  would  amend  the  $1,500  caps  im- 
posed by  the  BBA  on  physical  and  speech  therapy  and  occupational 
therapy.  Specifically  it  would  provide  for  exceptions,  allowing  cer- 
tain Medicare  beneficiaries  to  obtain  services  beyond  the  $1,500 
caps.  These  caps  are  denying  some  of  the  most  vulnerable  seniors, 
particularly  stroke  victims  and  those  with  multiple  injuries  or  dis- 
eases in  a  single  year,  much-needed  therapy,  and  exceptions  need 
to  be  made. 

And  last,  Mr.  Chairman,  I  wanted  to  mention  the  impact  on 
Medicare  Plus  Choice.  I  know  we  had  hearings  on  this  and  that  is 
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not  the  topic  today  but  over  the  August  recess  I  heard  from  many 
frightened  seniors  who  were  concerned  about  Medicare  Plus  Choice 
providers  pulling  out  of  their  service  areas  and  I  have  come  to  the 
conclusion  that  the  cuts  in  payments  to  Medicare  Plus  Choice  pro- 
viders are  too  steep.  Providers  that  are  paid  well  do  not  leave  the 
program,  in  my  opinion,  or  scale  back  benefits.  One  legislative  op- 
tion I  am  considering  would  increase  the  payment  floor  for  Medi- 
care Plus  Choice  providers  relative  to  the  fee-for-service  payments. 

I  know  that  my  colleagues,  and  I  think  rightly  so — I  listened  to 
what  Mr.  Brown  said  in  particular — we  all  realize  that  we  cannot 
make  every  change  and  increase  everything  with  regard  to  the 
BBA  but  I  do  think  that  we  are  starting  to  see  some  major  prob- 
lems now,  particularly  with  regard  to  hospitals.  And  my  response, 
particularly  with  regard  to  New  Jersey's  hospitals,  is  based  on  the 
concerns  that  I  saw,  the  actual  closings  of  hospitals  that  have  oc- 
curred within  the  last  month  or  2. 

Thank  you,  Mr.  Chairman. 

Mr.  BILIRAKIS.  I  thank  the  gentleman  and  I  would  suggest  to  the 
gentleman  that  the  scope  of  this  hearing  is  intended  to  include  the 
impact  on  cost  savings  and  patient  care  regarding  not  only  how  the 
Balanced  Budget  Act  was  crafted  but  also  how  it  is  being  inter- 
preted by  HCFA.  So  the  points  that  you  make  are  clearly  intended 
to  be  a  part  of  this  hearing. 

Mr.  Greenwood  for  an  opening  statement. 

Mr.  Greenwood.  Thank  you,  Mr.  Chairman.  I  will  be  brief. 

This  is  a  very.  ^-^ly  important  hearing  and  I  thank  the  chairman 
for  iioidl^xg  it.  Whatever  metaphors  we  use  to  describe  the  unin- 
tended consequences  of  the  Balanced  Budget  Act  of  1997,  throwing 
the  wheat  out  with  the  chaff  or  the  baby  out  with  the  bathwater, 
cutting  bone  when  we  were  trying  to  cut  fat,  the  fact  of  the  matter 
is  that  the  corrections  were  too  severe. 

When  you  are  in  this  business  any  amount  of  time,  I  think  you 
can  judge  sincerity  and  when  I  meet  with  my  hospital  representa- 
tives, my  home  health  care  agencies,  when  I  meet  with  my  skilled 
nursing  facilities,  I  can  sense  the  sincerity  of  their  dilemma.  It  is 
real. 

But  it  is  also  important  that  we  correct  our  course  here  and  that 
we  not  back-track.  The  worst  that  we  could  do  is  be  sitting  around 
in  2001  having  a  hearing  about  how  we  overreacted  in  1999  to  the 
way  that  we  overreacted  in  1997,  and  keep  the  yo-yo  going  up  and 
down.  So  we  need  to  find  the  right  course  here  and  I  am  confident 
that  with  these  hearings  we  will  begin  that  process. 

I  yield  back,  Mr.  Chairman. 

Mr.  BILIRAKIS.  I  thank  the  gentleman. 

Ms.  Eshoo. 

Ms.  Eshoo.  Thank  you,  Mr.  Chairman,  for  holding  this  very  im- 
portant hearing  and  good  morning  to  you,  to  all  my  colleagues  and 
to  the  distinguished  individuals  that  are  here  today  to  offer  their 
testimony  for  us. 

Like  so  many  of  my  colleagues,  I  too  have  heard  the  complaints — 
I  think  that  they  are  legitimate;  I  think  that  they  are  real — from 
my  health  care  providers  in  my  wonderful  congressional  district 
and  they  are  all  about  what  we  did  in  the  Balanced  Budget  Act  of 
1997. 
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Hospitals,  home  health  agencies  and  nursing  homes  across  our 
country  say  they  cannot  live  within  the  budget  cuts  we  enacted  just 
2  short  years  ago. 

A  recent  Lewin  Group  study  found  that  pajnnents  to  health  care 
providers  are  already  $40  billion  lower  than  we  anticipated  when 
we  passed  the  BBA.  The  study  conducted  by  the  American  Hospital 
Association  warns  that  the  BBA  cuts  could  leave  seven  out  of  10 
hospitals  to  operate  with  negative  Medicare  margins  within  3 
years. 

Before  coming  to  the  House,  I  served  as  the  chair  of  a  county 
hospital  board  of  directors  for  almost  10  years.  I  was  very,  very  in- 
volved in  the  day-to-day  operations,  in  the  overall  health  care  for 
650,000  people  in  San  Mateo  County,  California.  So  I  know  that  a 
hospital  cannot  continue  to  offer  services  on  a  negative  margin. 

So  something  obviously  has  to  give.  And  what  I  fear  is  that  the 
thing  that  is  actually  giving  is  patient  care.  There  are  the  providers 
but  the  real  face  to  all  of  this  are  the  people  that  receive  the  care. 
Without  relief,  hospitals,  home  health  agencies  and  nursing  homes 
are  faced  with  two  options.  They  either  cut  back  services  or  with- 
draw from  the  Medicare  program  altogether. 

And  it  is  already  happening  in  many  quarters  across  the  country. 
In  the  first  year  following  enactment  of  the  BBA,  nearly  25  percent 
of  home  health  agencies  in  our  country  closed  their  doors.  The  re- 
sult: over  500,000  fewer  seniors  received  home  health  services  in 
1998  than  in  1996.  I  think  for  a  great  Nation  obviously  we  can  do 
much  better  than  this. 

The  $1,500  annual  cap  on  physical  and  speech  therapy  is  forcing 
some  beneficiaries  recuperating  from  strokes,  suffering  from  Par- 
kinson's disease  and  multiple  sclerosis  to  prematurely  end  needed 
therapy. 

So  it  is  my  sincere  hope,  Mr.  Chairman,  that  this  hearing  is  just 
the  first  step  in  a  very  real  serious  examination  of  not  only  the 
issues  that  each  one  of  us  is  outlining  as  we  make  our  opening 
statement  but  that  out  of  this  will  come  an  insurance  policy,  so  to 
speak,  to  those  that  participate  in  these  programs,  that  need  to 
participate  in  these  programs,  that  they  will  continue  to  have  ac- 
cess to  solid,  good  quality  health  care  in  the  greatest  country  on 
the  face  of  this  earth. 

I  understand  that  the  leadership  not  only  of  this  committee  but 
of  Ways  and  Means,  and  I  think  that  you  touched  on  this  in  your 
opening  statement,  Mr.  Chairman,  are  working  on  a  BBA  fix  bill. 
I  look  forward  to  that.  I  will  roll  my  sleeves  up  and  work  with  you. 

I  just  want  to  add  a  footnote  to  this.  I  know  that  our  ranking 
member  talked  about  the  tax  cuts.  I  think  that  it  is  very  important 
for  Members  of  Congress  to  have  credibility  obviously  with  the 
American  people.  From  the  earliest  days  of  this  nation.  Congress, 
of  course,  by  poets  and  writers  has  always  been  the  brunt  end  of 
jokes.  But  we  have  an  opportunity  here.  We  know  what  the  truth 
is,  what  is  going  on,  because  we  go  to  our  districts  every  week.  The 
chairman  of  the  Commerce  Committee  stated  that  he  never  real- 
ized that  there  were  so  many  providers  in  his  State  and  he  has  met 
with  every  single  one  of  them. 
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So  we  have  our  finger  on  the  pulse  of  what  is  going  on.  We  know 
this.  We  are  going  to  hear  it  in  a  much  clearer  way  and  hear  from 
professionals  today. 

It  is  very  important  for  the  Congress  and  the  majority  party,  who 
are  in  charge  of  governing  here,  that  we  tell  the  truth  about  the 
caps.  No.  1,  caps  have  worked.  That  is  why  we  continue  to  accrue 
the  benefits  in  terms  of  our  Nation's  budget. 

But  we  also  have  to  tell  the  truth  about  the  caps  that  were  set 
and  maybe  were  not  set  right  a  few  years  ago.  We  should  have  the 
courage  of  our  convictions  to  reset  those  caps,  and  we  can  do  this. 
We  can  still  be  fiscally  responsible  and  be  responsible  to  the  people 
of  our  Nation  in  the  area  of  health  care  that  they  need  the  most. 

This  is  not  something  that  you  can  say,  "Take  it  or  leave  it."  Ask 
a  Member  of  Congress  if  they  are  willing  to  take  it  or  leave  it  in 
terms  of  their  own  health  care  or  our  children's  or  our  spouse's  or 
our  parents'.  We  would  say  no  to  that.  The  same  thing  with  the 
family  of  the  American  people. 

So  thank  you  for  holding  this  hearing.  I  look  forward  to  not  only 
the  testimony  but  the  outcomes  that  I  am  very  sure  that  we  can 
not  only  grapple  with  but  on  a  very  fair  and  honest  basis,  do  some- 
thing about  it.  Thank  you,  Mr.  Chairman. 

Mr.  BILIRAKIS.  I  thank  the  gentlelady. 

Dr.  Ganske  for  an  opening  statement. 

Mr.  Ganske.  Thank  you,  Mr.  Chairman.  I  appreciate  your  having 
the  hearing  and  I  am  sure  that  you  are  concerned  about  what  is 
going  on  with  Hurricane  Floyd  and  have  important  things  on  your 
mind,  but  this  is  important,  too. 

I  have  rural  hospitals  in  my  district  that  are  on  schedule  to  lose 
$1  to  $2  million  in  Medicare  reimbursement  over  the  next  3  or  4 
years.  These  are  hospitals  in  small  towns  of  3,000  to  5,000  that  are 
situated  at  some  considerable  distance  from  major  metropolitan 
areas.  If  you  do  not  have  hospitals  in  those  towns,  you  will  not 
have  physicians  practicing  in  those  towns  and  it  is  a  matter  of  eco- 
nomic survival  to  those  communities.  It  would  be  equivalent  to  los- 
ing your  school. 

So  we  are  not  talking  just  about  reductions  in  the  rate  of  growth. 
We  are  talking  about  actual  cuts.  For  instance,  the  remuneration 
for  a  cataract  operation  in  those  hospitals  currently  is  about 
$1,300.  I  think  they  are  scheduled  to  go  down  to  $980,  as  sort  of 
an  average. 

The  University  of  Iowa,  a  teaching  hospital,  is  scheduled  to  lose 
$65  million  under  BBA.  It  is  clear  in  my  mind  that  we  need  to 
make  an  adjustment  for  rural  hospitals  and  for  the  teaching  hos- 
pitals from  BBA. 

Just  to  go  back  historically,  I  remember  in  1995  the  Budget  Com- 
mittee came  out  with  a  proposal  to  cut  Medicare  by  $285  billion. 
Mr.  Chairman,  can  you  imagine  what  we  would  be  dealing  with 
today  had  that  become  law?  And  I  remember  sitting  down  with  the 
Budget  chairman,  with  the  Speaker  of  the  House  and  many  others 
and  saying,  "If  you  do  this,  you  are  going  to  be  significantly  hurting 
patient  care,"  and  I  just  could  not  get  anywhere. 

So  finally,  as  you  well  remember,  Mr.  Chairman,  in  a  hearing  of 
this  subcommittee  in  1995  I  became  the  first  Republican  to  speak 
out  against  that  budget  as  it  related  to  Medicare  and  if  looks  could 
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kill,  I  would  be  dead  today.  But  fortunately,  we  were  able  to  reduce 
that  to  $115  billion  and  I  voted  for  that  bill,  but  on  the  proviso  to 
my  leadership  that  we  would  look  at  the  results  of  that  bill  and  if 
necessary,  we  would  come  back  and  do  an  adjustment. 

For  6  months  I  have  been  trying  to  get  our  leadership  in  the 
House  to  deal  with  this  issue  and  it  does  fit  into  the  issue  of  our 
total  overall  budget,  whether  we  are  talking  about  tax  cuts  or  re- 
ducing the  debt  or  finishing  up  our  appropriations  bills. 

And  so  I  am  very  glad  that  we  are  having  this  hearing.  I  can  tell 
you  that  my  State  of  Iowa,  the  hospitals  and  the  providers  are  24th 
in  the  country  in  terms  of  their  overhead.  They  are  48th  in  the 
country  in  terms  of  their  reimbursement.  And  if  you  add  BBA  to 
that  with  consequences  that  are  growing  way  beyond  what  we  envi- 
sioned when  we  passed  the  bill,  then  it  is  a  prescription  for  some 
real  trouble  with  patient  care  that  we  are  going  to  hear  about 
today. 

So  I  believe  that  this  Congress  needs  to  get  a  move  on  on  this 
issue  and  I  look  forward  to  the  testimony.  Thank  you,  Mr.  Chair- 
man. 

Mr.  BiLlRAKlS.  Mr.  Green  for  an  opening  statement. 

Mr.  Green.  Thank  you,  Mr.  Chairman,  and  I  would  like  to,  like 
my  colleagues,  thank  you  for  scheduling  this  important  hearing 
and  associate  myself  with  the  remarks  of  my  colleague  Ms.  Eshoo 
and  particularly  Mr.  Greenwood  on  the  all  the  unintended  con- 
sequences and  the  response  we  have. 

When  Congress  passed  the  Balanced  Budget  Act  of  1997,  the 
Medicare  spending  was  firing  out  of  control.  Something  needed  to 
be  done  to  slow  the  growth  and  stabilize  the  Medicare  program 
until  a  long-term  solution  could  be  found.  However,  the  state  of 
Medicare,  along  with  the  rest  of  the  Federal  budget,  has  improved 
much  quicker  than  any  of  us  anticipated.  The  fact  is  the  Medicare 
spending  rate  has  been  significantly  lower  than  anticipated  and 
while  this  is  good  for  the  long-term  stability,  I  am  concerned  about 
the  negative  impact  it  is  having  on  the  beneficiaries. 

Almost  since  the  day  it  passed,  providers  have  been  warning  us 
about  the  effects  the  cuts  will  have.  And  while  much  of  the  BBA 
is  yet  to  be  implemented,  we  already  are  seeing  some  of  the  worst 
case  scenarios  come  true. 

Home  health  care  agencies  around  the  country  are  closing,  leav- 
ing hundreds  of  counties  without  any  provider.  And  this  week 
Vencor,  which  operates  nursing  homes  and  hospitals  all  over  the 
country,  including  in  Pasadena,  Texas  in  my  district,  filed  for  bank- 
ruptcy. And  this  may  be  just  the  beginning.  As  the  PPS  for  skilled 
nursing  facilities  is  fully  implemented,  there  is  a  widespread  con- 
cern that  the  sickest  and  the  most  frail  beneficiaries  will  be  unable 
to  receive  all  the  care  they  need  once  they  reach  their  therapy  caps. 

And  finally  I  would  like  to  address  the  potential  negative  impact 
the  hospital  out-patient  prospective  payment  system  could  have, 
particularly  on  patients  with  cancer.  Under  the  proposed  rule, 
HCFA  proposes  to  bundle  the  cost  of  all  cancer  drugs  into  a  small 
number  of  ambulatory  payment  categories,  APCs,  and  pay  hos- 
pitals only  the  average  cost  of  these  services.  The  main  problem 
with  this  proposal  is  that  it  fails  to  recognize  the  complexities  of 
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cancer  treatments  and  the  wide  range  of  individual  needs  of  each 
patient  with  cancer. 

As  a  result,  the  payment  system  could  threaten  the  quality  and 
availability  of  cancer  treatment  for  Medicare  beneficiaries.  In  fact, 
under  HCFA's  proposed  plan,  the  lowest  reimbursement  rate  for 
some  cancer  treatments  would  be  under  $60,  which  is  expected  to 
include  supportive  care.  Moreover  under  the  proposal,  new  drugs, 
which  are  defined  as  anything  after  1996,  would  be  reimbursed  at 
the  lowest  rate.  This  policy  would  create  an  overall  reduction  in  the 
quality  of  patient  care,  since  hospitals  would  be  pressured  to  pro- 
vide the  least  expensive  rather  than  the  most  effective  treatment. 

Moreover,  research  and  development  for  new  drug  therapies  may 
be  diminished  and  delayed,  ultimately  denying  the  patients  of 
today  in  those  future  generations  access  to  more  effective  treat- 
ments. How  can  HCFA  expect  hospitals  to  prescribe  the  newest 
and  in  some  cases  the  most  effective  drugs,  many  of  which  cost 
hundreds  if  not  thousands  of  dollars,  if  they  are  reimbursed  less 
than  $60? 

I  have  introduced  H.R.  1090,  the  Medicare  Full  Access  to  Cancer 
Treatment  Act.  This  bill  already  has  55  bipartisan  cosponsors  and 
it  carves  out  cancer  treatment  from  the  out-patient  PPS.  This  sim- 
ple yet  sensible  action  would  fully  protect  Medicare  beneficiaries' 
continued  access  to  the  best  and  most  effective  cancer  care. 

I  know  HCFA  has  received  numerous  comments  on  this  issue 
and  I  hope  their  final  rulemakes  our  legislation  unnecessary.  How- 
ever, if  their  proposal  is  implemented  as  originally  proposed,  the 
recent  advances  in  cancer  treatment  and  the  billions  of  taxpayer 
dollars  dedicated  to  finding  cures  for  cancer  will  be  wasted. 

Again  Mr.  Chairman,  I  thank  you  for  scheduling  this  hearing 
and  look  forward  to  discussing  these  issues  with  our  panels. 

Mr.  BiLlRAKlS.  I  thank  the  gentleman. 

Mr.  Bryant? 

Mr.  Bryant.  Thank  you,  Mr.  Chairman. 

I,  too,  as  every  Member  of  Congress,  not  just  on  this  sub- 
committee, heard  during  our  August  recess  complaints  from  hos- 
pitals and  home  health  care  agencies  and  nursing  homes  and  I,  too, 
think  they  are  legitimate. 

I  thank  the  chairman  for  convening  this  hearing.  I  thank  the  nu- 
merous very  competent  and  qualified  people  we  have  here  to  testify 
today.  And  in  the  interest  of  somewhat  speeding  this  along,  I  will 
yield  back  my  time.  Thank  you. 

Mr.  BiLlRAKlS.  I  thank  the  gentleman. 

Mr.  Stupak  for  an  opening  statement. 

Mr.  Stupak.  Yes,  Mr.  Chairman,  and  thank  you  for  holding  this 
hearing.  I,  like  many  of  my  colleagues,  have  heard  from  health  care 
providers  about  the  problems  that  the  Balanced  Budget  Act  of  1997 
has  been  causing  them. 

I  am  especially  concerned  about  the  effects  of  the  BBA  on  rural 
areas.  I  know  my  friend  Dr.  Ganske  pointed  out  some  of  these 
things.  I  think  even  the  administration  recognizes  this  fact.  If  I  can 
quote  Dr.  Robert  Marinson.  He's  the  director  of  the  Center  for 
Health  Plans  and  Providers  of  HCFA. 

He  testified  earlier  this  year  and  he  said,  and  I  quote,  "About  one 
in  four  Medicare  beneficiaries  live  in  rural  America  and  rural  hos- 
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pitals  serve  a  critical  role  in  areas  where  the  next  nearest  hospital 
may  be  hours  away.  Yet  rural  hospitals  face  special  challenges. 
They  have  a  higher  per  unit  cost,  difficulty  maintaining  enough  pa- 
tients to  break  even,  and  difficulty  recruiting  physicians.  Medicare 
has  made  exceptions  and  special  arrangements  to  address  the 
unique  needs  of  rural  areas  and  strengthen  these  vital  facilities. 
Even  before  the  BBA,  Medicare  provided  special  payment  support 
to  more  than  half  of  all  rural  hospitals."  That  is  the  end  of  his 
quote. 

The  special  challenges  and  concerns  are  why  the  BBA  has  had 
a  disproportionate  impact  on  rural  areas.  The  administration  un- 
derstands the  concerns  of  rural  areas  and  has  proposed  a  number 
of  steps  to  begin  to  remedy  these  conditions. 

As  our  chairman  Mr.  Bliley  pointed  out,  he  wanted  to  know  some 
things  that  could  be  done.  I  would  ask  that  he  and  all  of  us  take 
a  look  at  the  President's  Medicare  plan,  which  adjusts  the  wage 
index  in  rural  areas,  the  new  out-patient  PPS  system  to  increase 
payments  to  low-volume  rural  hospitals,  the  transition  to  PPS  to 
allow  for  a  budget-neutral  impact,  the  timeframe  for  implementing 
the  volume  control  mechanisms  on  the  system  that  were  called  for 
in  the  BBA,  which  also  will  give  hospitals  extra  time  and  money 
to  adjust,  and  finally,  increase  the  rates  for  in-patient  rural  hos- 
pitals to  larger  than  they  would  receive  under  a  straight-line  exten- 
sion of  the  BBA  from  203  to  209. 

I  appreciate  the  President's  proposals  and  I  hope  we  would  all 
look  at  them  and  his  desire,  the  President's  desire,  to  improve  rural 
health.  However,  I  believe  that  we  do  need  to  go  further.  I  would 
urge  HCFA  to  listen  to  the  rural  providers  in  my  district  and  all 
around  the  country  about  their  financial  condition.  Unlike  areas 
where  the  country  where  a  number  of  providers  compete  to  provide 
health  care  services,  in  my  district  there  is  only  one  hospital  serv- 
icing one  or  more  counties.  There  is  a  limited  number  of  nursing 
homes  and  home  health  agencies.  If  any  one  of  these  facilities 
failed  financially,  residents  may  be  forced  to  drive  hundreds  of 
miles  to  the  nearest  surviving  health  care  facility. 

I  know  many  of  my  providers,  and  I  believe  them  when  they  tell 
me  that  these  cuts,  especially  to  the  out-patient  department,  are 
injuring  and  damaging  their  financial  bottom  line. 

Mr.  Chairman,  it  is  crucial  for  Congress  to  enact  these  issues.  I 
support  the  President's  plan  to  increase  funding  for  rural  hospitals. 
I  think  it  can  be  improved  and  I  urge  my  colleagues  to  sit  down 
and  start  discussing  these  issues.  We  can  and  we  must  ensure  our 
constituents  have  access  to  affordable  health  care. 

Mr.  Chairman,  thank  you  again  for  holding  this  hearing.  I  look 
forward  to  working  with  you.  I  will  be  in  and  out  all  day  as  we 
have  an  amendment  or  two  on  the  floor.  Thank  you,  Mr.  Chairman. 

Mr.  BiLiRAKis.  I  thank  the  gentleman. 

Mr.  Burr  for  an  opening  statement. 

Mr.  Burr.  Thank  you,  Mr.  Chairman.  Welcome,  Mike. 

Mr.  Chairman,  it  is  evident  as  I  look  out  at  this  audience,  I  see 
something  significantly  different  than  I  have  seen  at  health  care 
hearings  before.  There  is  a  fear  in  everybody's  eyes.  It  is  the  same 
fear  that  I  have  seen  at  hospitals  and  doctors'  office  but  more  im- 
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portantly,  it  is  the  same  fear  and  question  mark  that  exists  in  the 
public  across  the  country. 

And  I  think  the  real  challenge  and  the  real  answer  that  we  need 
to  find  out  today  is  not  the  short-term  and  the  long-term  solutions 
to  these  problems  but  it  is  a  question  of  can  Congress  and  HCFA 
work  together  to,  in  fact,  identify  the  problems  and  come  up  with 
real  solutions  that  address  them  for  the  short-term  benefit  and  for 
the  long-term  benefit? 

Short  term,  we  have  some  financial  crises  that  have  to  be  ad- 
dressed. They  will  be  addressed  hopefully  through  legislation  that 
we,  in  a  cooperative  way,  try  to  address  before  the  end  of  this  cal- 
endar year.  And  it  will  enable  providers  to  deliver  care  that  we 
would  consider  to  be  basic  care  in  many  cases. 

But  I  think  that  there  is  a  long-term  crisis  that  many  of  us  do' 
not  have  on  our  chart  yet.  That  long-term  crisis  is  the  way  that  fi- 
nancial markets  look  at  the  health  care  industry  today,  look  at  pro- 
viders all  across  this  country  and  the  fear  that  they  have  to  make 
an  investment.  Somebody,  I  think  Mr.  Green,  alluded  to  Vencor's 
most  recent  problems.  Vencor  is  not  the  first  and  they  will  not  be 
the  last  to  experience  the  shortage  of  capital  needs  to  meet  current 
debt  but  in  their  particular  case,  they  can  no  longer  think  about 
future  needs. 

Mr.  Chairman,  we  have  to  be  as  concerned  with  today's  crisis  as 
we  are  with  tomorrow's  needs.  And  I  think  for  that  reason  I  am 
hopeful  that  this  will  be  the  start  of  a  process  that  brings  not  only 
the  short-term  benefits  that  are  needed  within  this  industry  but 
also  some  sense  of  confidence  that  long-term,  this  will  be  predict- 
able. And  I  think  that  we  both  share  blame,  HCFA  and  Congress, 
about  the  unpredictability  of,  in  fact,  where  we  are. 

Mr.  Chairman,  this  is  an  opportunity  to  get  the  policy  right  if, 
and  I  say  that  in  a  big  way,  if  we  can  keep  politics  out  of  this  issue. 
I  am  confident  with  the  efforts  that  I  have  seen  from  HCFA,  with 
the  work  that  I  have  seen  from  my  friends  on  the  other  side  of  the 
aisle  but,  more  importantly,  the  interests  of  the  American  people, 
that  we  will  keep  politics  out  of  it  and  we  will,  in  fact,  find  the 
right  balance. 

Mr.  Chairman,  every  member  on  this  committee  probably  has 
one  special  interest  that  they  have  been  counseled  aggressively 
over  the  August  break,  whether  it  is  a  hospital  or  a  long-term  care 
facility,  whether  it  is  a  specific  service,  and  they  all  have  merit. 
There  is  no  question. 

I  am  hopeful  that  this  committee  and  HCFA  will  understand 
that  we  cannot  respond  to  every  need  tomorrow,  but  our  job  is  like 
it  was  2  years  ago  when  we  started  on  this,  to  try  to  find  the  right 
balance.  I  have  always  suggested,  since  I  have  been  in  Congress, 
never  to  judge  Members  of  Congress  on  what  we  did  but  to  judge 
us  on  our  ability  to  identify  our  mistakes  and  how  quickly  we  go 
and  fix  them. 

We  work  within  the  confines  of  a  lot  of  different  constraints.  I 
am  confident  that  we  can  design  a  better  delivery  system,  one  that 
fairly  reimburses,  one  that  delivers  the  same  quality  of  care  that 
we  are  all  after.  But  I  would  challenge  my  friends  on  this  com- 
mittee that  it  will  demand  a  tremendous  amount  of  work  in  the 
next  several  months  to  start  that  process  and  to  hold  the  type  of 
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control  that  we  need  to  make  sure  that  we  do  not  end  up  with  the 
same  product  that  we  started  with  several  years  ago. 

I  thank  the  chairman  and  I  yield  back. 

Mr.  BiLlRAKlS.  I  thank  the  gentleman.  Well  said. 

Ms.  Capps? 

Ms.  Capps.  Thank  you,  Mr.  Chairman,  for  holding  this  very  im- 
portant hearing. 

The  Balanced  Budget  Act  of  1997  enacted  some  far-reaching 
changes  in  the  way  Medicare  pays  health  care  providers.  These 
changes  were  intended  to  both  modernize  Medicare  and  save  some 
$115Mlion  over  5  years. 

-^Today  there  is  growing  debate  about  whether  the  savings  are  ac- 
tually much  larger  than  Congress  had  anticipated  and  how  those 
changes  could  be  affecting  services.  The  provider  groups  say  that 
they  are  larger  than  expected  and  that  delivery  of  care  could  be 
compromised.  MedPAC,  GAO  and  HCFA  seem  to  be  saying  it  is  too 
early  to  tell  but  that  we  should  be  watchful. 

Like  so  many  members,  I  have  been  hearing  some  health  care 
providers  in  my  district  regarding  these  cuts  in  the  BBA  and  how 
they  are  affecting  and  may  affect  in  the  future  the  ability  of  pro- 
viders to  provide  quality  health  care  to  our  seniors  and  to  others 
in  our  communities  and  I  take  these  concerns  very  seriously. 

There  are  a  number  of  issues  which  I  hope  the  subcommittee  can 
explore  this  morning  and  I  really  stress  the  timeliness  of  this  hear- 
ing and  thank  the  leadership  for  providing  it.  For  example,  accord- 
ing to  MedPAC,  the  cuts  to  hospitals  are  expected  to  have  the  most 
dramatic  effect  in  small,  rural  hospitals  and  cancer  hospitals  and 
my  colleagues  Green  and  Stupak  have  addressed  these  issues  and 
I  underscore  their  comments  in  this  area.  I  want  to  hear  from 
HCFA  what  steps  it  plans  on  taking  to  ensure  the  viability  of  these 
critically  important  institutions. 

I  also  would  like  to  explore  the  effects  of  the  $1,500  therapy  cap. 
Are  beneficiaries  losing  access  to  critical  care  under  the  cap?  And 
if  so,  is  this  what  the  intention  of  the  cap  was? 

And  that  is  what  this  hearing  is  really  all  about.  How  are  these 
changes  affecting  the  delivery  of  care  to  seniors  and  others  in  our 
communities?  I  am  heartened  by  the  fact  that  many  we  have 
checked  with  seem  to  be  saying  that  quality  of  care  has  not  been 
affected  yet,  but  I  am  also  very  worried  because  I  know,  as  you  all 
know,  that  the  most  dramatic  changes  are  still  to  come. 

I  am  also  concerned  that  the  numbers  we  are  seeing  are  not  re- 
flecting the  whole  story,  that  if  we  have  shorter  numbers  of  days 
in  hospitals,  if  we  have  fewer  home  health  care  visits,  does  this 
really  mean  that  we  have  healthier  citizens?  I  do  not  think  it  nec- 
essarily does  translate  that  way  and  that  is  why  I  am  concerned 
about  the  numbers. 

And  that  is  why  I  am  particularly  looking  forward  to  our  wit- 
nesses today  on  these  and  other  critical  issues  and  I  particularly 
look  forward  to  panel  three  when  we  can  hear  from  people  who  are 
out  in  the  field.  I  want  to  pay  special  attention  to  what,  for  exam- 
ple, Miss  Nancy  Roberts  will  be  saying  from  Kent  County  Visiting 
Nurses  Association  in  Rhode  Island.  Earlier  in  my  career  I  was  a 
visiting  nurse  in  Hamden,  Connecticut  and  I  trust  that  these  pro- 
viders have  their  pulse  on  real  health  care  in  our  country  today. 
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And  I  want  to  make  sure  that  when  we  talk  about  marketplace 
numbers  and  how  this  translates  that  we  do  not  forget  that  it  is 
patients  and  people  receiving  care  that  are  the  bottom  line  of  what 
our  business  of  health  care  is  all  about.  And  I  yield  back  the  bal- 
ance of  my  time. 

Mr.  BILIRAKIS.  I  thank  the  gentlelady. 

Dr.  Norwood,  an  opening  statement? 

Mr.  Norwood.  Thank  you  very  much,  Mr.  Chairman.  I  will  sub- 
mit for  the  record  but  let  me  just  briefly  say  that  we  have  for  a 
long  time  tried  to  understand  how  to  pay  for  a  government-run 
health  care  system,  which  basically  Medicare  is,  and  the  American 
people  clearly  want  all  of  the  health  care  we  possibly  can  afford 
them  and  Congress  seems  to  want  to  give  them  all  of  the  health 
care  that  they  want.  It  is  a  continuing  and  ongoing  problem,  how- 
ever, as  to  how  to  pay  for  that. 

Now  some  of  us  who  have  a  bias,  such  as  myself,  want  to  put 
money  into  health  care.  However,  I  do  not  want  to  do  so  to  the  ex- 
tent that  my  grandchildren  pay  for  the  benefits  that  patients  today 
receive.  And  part  of  our  problem  is  in  prioritizing  our  expenditures 
is  that  if  you  want  to  put  more  into  the  Medicare  system,  you  have 
to  find  somewhere  else  to  take  the  money  out  because  there  is  a 
limitation  on  the  number  of  funds. 

Now  I  have  heard  2  or  3  members  here  act  so  surprised  that  pro- 
viders are  dropping  out  of  Medicare  Plus.  Well,  of  course  they  are 
dropping  out  of  Medicare  Plus.  It  is  a  very  simple  principle.  When 
you  will  not  pay  people  the  cost  of  doing  business,  they  go  out  of 
business.  They  cannot  continue  in  a  program  where  they  contin- 
ually take  a  loss,  particularly  in  this  day  of  managed  care  where 
there  is  not  that  old  cost-shifting  going  on  because  that  is  not  pos- 
sible anymore. 

We  look  at  our  rural  hospitals  and  we  wonder  what  is  happening. 
Well,  of  course  they  are  going  to  close.  Medicare  and  Medicaid  are 
the  only  thing  most  of  them  can  depend  on  because  they  are  never 
one  of  the  discounted  hospitals  in  managed  care.  They  never  do 
anymore  have  patients  coming  into  their  hospitals  that  have  good 
insurance  plans,  indemnity  plans  or  fee-for-service.  They  are  de- 
pendent on  Medicare  and  Medicaid. 

Well,  if  you  are  not  going  to  pay  them  the  cost  or  less  than  cost, 
which  is  exactly  what  we  are  doing,  they  are  going  to  close. 

Our  teaching  hospitals  are  in  a  great  deal  of  trouble  in  terms  of 
the  lack  of  dollars  that  are  going  to  the  teaching  hospitals  and  you 
are  going  to  find  that  we  are  going  to  suffer  greatly  in  the  2 1st  cen- 
tury if  we  allow  our  teaching  hospitals  to  continue  to  go  down  be- 
cause we  cannot  cut  funds  somewhere  else  to  put  it  into  this  vital 
issue  of  health  care. 

And  I  would  say  to  you,  you  wonder  why  home  care  agencies  are 
closing  in  your  district?  Of  course  they  are  closing.  We  will  not  pay 
them  the  cost  of  being  in  business  and  they  cannot  cost-shift  any- 
more. 

So  Mr.  Chairman,  the  question  here  is  in  my  mind,  do  we  need 
to  put  more  money  into  this?  Yes,  we  do.  Do  we  need  to  offset  that 
spending  somewhere  else  so  we  do  not  charge  this  ticket  to  our 
grandchildren?  Yes,  we  do.  And  it  would  be  very  helpful  if,  on  a  bi- 
partisan basis,  we  would  be  willing  to  prioritize  our  spending  and 
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recognize  as  a  Congress  that  we  have  to  take  this  out  of  other 
places  if  we  think  health  care  is  a  vital  interest  to  the  people  of 
this  country,  which  I  am  fairly  sure,  listening  to  the  members  here 
today,  they  were  told  while  they  were  home  on  August  break  that 
yes,  it  is  a  vital  interest  and  no,  we  do  not  want  our  home  health 
closing;  no,  we  do  not  want  our  rural  hospital  closing. 

We  are  disappointed  that  providers  are  dropping  out  of  Medicare 
Plus  and  the  answer  is  not  real  difficult.  We  have  overdone  it.  We 
need  to  put  more  money  back  into  it.  And,  by  the  same  token,  we 
do  not  need  to  go  back  to  years  gone  by  and  keep  adding  to  the 
$5.5  trillion  debt  to  push  this. 

So  I  hope  the  members  on  the  other  side  of  the  aisle,  and  they 
seem  to  say  so,  recognize  the  importance  of  this  and  the  importance 
of  determining  where  else  in  this  large  Federal  budget  we  must 
slow  down  spending  there  in  order  to  get  the  spending  level  back 
to  the  right  level  in  health  care. 

With  that,  Mr.  Chairman,  I  will  3deld  back  and  I  thank  you  very 
much  for  this  hearing. 

Mr.  BiLiRAKis.  I  thank  Dr.  Norwood. 

Ms.  DeGette. 

Ms.  DeGette.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  think 
this  hearing  today  is  really  timely  and  I  appreciate  you  holding  it. 
I  think  that  the  Balanced  Budget  Act  needs  to  be  examined  to  see 
if  it  is  achieving  its  intended  results  in  a  lot  of  areas  and  I  have 
a  couple  of  specific  examples  of  areas  that  I  want  to  talk  about 
today. 

I  think  that  the  substantive  policy  changes  implemented  have  re- 
sulted in  significant  savings  and  in  many  ways  have  streamlined 
both  Medicare  and  Medicaid  in  positive  ways.  For  example,  the 
Medicare  Trust  Fund  has  been  strengthened  and  also  as  co-chair 
of  the  Congressional  Diabetes  Caucus,  I  point  to  the  positive  step 
of  the  implementation  of  critical  preventative  health  benefits  like 
coverage  for  blood  glucose  test  strips  for  diabetes. 

However,  the  frugality  that  we  have  achieved  only  helps  bene- 
ficiaries if  it  is  coupled  with  policies  that  ensure  those  beneficiaries 
to  have  access  to  the  necessary  care  in  the  appropriate  setting.  And 
I  am  hoping  today's  hearing  will  shed  some  light  on  the  reforms 
that  have  helped  beneficiary  care  and  which  ones  are  hurting  the 
very  people  that  they  are  intended  to  help. 

And  let  me  give  you  an  example.  In  an  effort  to  tighten  eligibility 
rules  for  home  health  care,  I  am  concerned  that  HCFA  has  unin- 
tentionally prevented  beneficiaiies  from  accessing  the  services  they 
need.  I  have  a  constituent,  for  example,  who  has  gone  blind  from 
diabetes.  Well,  we  will  give  her  the  blood  glucose  test  strips  but  the 
problem  is  since  she  is  blind,  she  cannot  measure  out  the  correct 
dosage  of  her  insulin  to  prevent  further  onset  of  the  complications 
of  the  disease. 

Now  she  used  to  have  her  home  health  visits  covered  by  Medi- 
care when  someone  came  once  a  week  to  fill  the  insulin  syringes 
that  she  would  need  for  the  whole  week.  But  because  that  is  the 
only  service  she  needs — she  does  not  need  blood  drawn;  she  does 
not  need  tests  done — ^Medicare  no  longer  covers  these  visits. 
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And  so  we  are  really  not  doing  much  by  deming  this  benefit  to 
help  this  constituent  improve  her  health  and  keep  it  solid  as  we 
go  along. 

The  other  issue,  which  several  other  members  have  alluded  to, 
is  that  the  Medicare  and  Medicaid  savings  for  hospital  costs  have 
been  greater  than  anyone  predicted,  which  has  particularly  im- 
pacted our  Nations  critical  safety  nets,  like  the  graduate  medical 
education  program  and  disproportionate  share  hospitals. 

As  a  result  of  these  dramatic  cuts  in  pa>'ments,  hospitals  nation- 
wide are  reeling  and  hospitals  in  my  district  are  the  same  as  in 
Congresswoman  Capps'  and  many  other  districts.  University  Hos- 
pital, Colorado's  public  teaching  hospital,  has  seen  a  S6  million  loss 
of  revenue  this  year  alone  and  these  losses  are  only  predicted  to 
grow. 

Coincidentally,  they  were  in  talking  to  me  about  this  yesterday, 
Mr.  Chairman,  and  they  pro\aded  me  with  this  chart  which  dra- 
maticallv  shows  how  these  losses  are  going  to  grow  through  the 
year  2002. 

Mr.  Chairman,  I  would  ask  unanimous  consent  to  include  this 
chart  for  the  record,  if  possible. 
Mr.  BILIRAKIS.  Bv  all  means,  without  objection. 
[The  chart  follow's:] 
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Ms.  DeGette.  Now  University  Hospital  is  putting  a  plan  in  place 
to  reduce  the  number  of  resident  positions,  which  will  impact  the 
future  number  of  doctors  we  have  in  Colorado  just  as  our  popu- 
lation is  growing.  And  then,  as  a  result  of  that  cutback,  the  hos- 
pital is  being  forced  to  cap  indigent  care,  which  is  a  step  in  the 
wrong  direction  at  a  time  when  the  uninsured  numbers  are  grow- 
ing at  an  unprecedented  rate. 

And  so  I  think  these  are  some  of  the  results  of  the  balanced 
budget  agreement  that  have  to  be  reversed. 

Mr.  Chairman,  because  of  my  deep  concern  about  these  issues 
and  because  of  the  need  to  protect  the  Nation's  safety  nets,  I  am 
going  to  be  introducing  legislation  called  the  Medicaid  Safety  Net 
Preservation  Act  of  1999.  This  legislation  recognizes  that  if  we 
make  further  cuts  to  the  safety  hospitals,  we  are  going  to  have  ter- 
rible problems. 

In  the  State  of  Florida,  safety  net  hospitals  like  Jackson  Memo- 
rial in  Miami  and  Tampa  General  Hospital  in  Tampa  are  facing  an 
18.8  percent  reduction  in  Medicaid  DSH  payments  between  fiscal 
year  2000  and  2002. 

The  bill  I  am  introducing  would  freeze  Medicaid  DSH  payments 
at  the  fiscal  year  2000  level  through  2002  to  ensure  that  the  hos- 
pitals who  serve  our  most  vulnerable  populations  may  continue  to 
do  so.  This  is  only  a  stop-gap  measure  and  I  am  hoping  that  we 
can  look  more  broadly,  Mr.  Chairman,  on  equalizing  these  dis- 
proportionate impacts  as  we  move  forward  into  the  next  millen- 
nium. 

Thank  you  and  I  will  yield  back  the  balance  of  my  time. 
Mr.  BILIRAKIS.  I  thank  the  gentlelady. 
Mr.  Deal  for  an  opening  statement. 
Mr.  Deal.  Thank  you,  Mr.  Chairman. 

I  have  reviewed  the  statements  here  today,  I  have  listened  to  the 
opening  statements,  and  there  appears  to  be  one  missing  ingre- 
dient that  has  not  been  addressed  and  I  hope  that  the  panelists 
will  do  so.  That  is  the  motivation  for  the  Balanced  Budget  Act 
changes  that  we  made. 

My  recollection  is  that  the  reason  that  we  did  that  was  that  for 
30  years  since  1965,  when  Medicare  when  into  place,  the  system 
of  FICA  withholdings  into  the  trust  fund  had  been  sufficient  and, 
in  fact,  had  accumulated  a  surplus.  And  then,  at  the  end  of  that 
30-year  period,  suddenly  the  process  began  to  reverse  itself  to  the 
point  that  in  1997,  my  recollection  is  that  the  Medicare  Trust  Fund 
was  expending  something  in  the  neighborhood  of  $40  million  more 
every  day  than  it  was  taking  in  from  the  FICA  tax,  which  was  its 
sole  funding  source  for  Medicare  Part  A,  and  that  that  was  the  mo- 
tivation for  these  changes. 

Therefore,  if  that  is  the  motivation,  I  think  we  ought  to  ask  the 
question:  What  will  the  proposals  that  we  are  going  to  hear  today 
do  in  terms  of  impacting  the  financial  solvency  of  the  Medicare 
Trust  Fund?  We  were  told  in  1997  it  had  a  life  expectancy  of  only 
about  4  years  and  without  significant  changes,  maybe  even  shorter 
than  that. 

So  to  talk  about  proposals  to  the  Balanced  Budget  Act  changes 
without  understanding  the  reason  for  those  changes  to  begin  with 
and  without  answering  the  question  of  what  will  these  new  pro- 
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posals  do  in  terms  of  the  solvency  of  the  Medicare  Trust  Fund,  I 
think  is  being  disingenuous.  It  is  not  addressing  the  real  concern 
here. 

Now  if  we  are  going  to  continue  to  move  in  the  direction  of  mov- 
ing proposals  out  of  Medicare  Part  A  into  Part  B,  as  we  did  with 
home  health  care,  then  we  run  into  the  continued  criticism  that  we 
are  moving  it  from  a  dedicated  revenue  source  as  its  sole  funding 
source  into  more  of  a  welfare  system,  and  everybody  says  we  do  no 
want  to  move  in  that  direction. 

So  if  that  is  not  where  we  want  to  go,  then  what  are  we  going 
to  do  in  terms  of  the  financial  solvency  of  Medicare,  the  trust  fund 
and  where  is  that  trust  fund  right  now  in  terms  of  is  it  still  con- 
tinuing to  lose,  which  I  think  it  is,  continuing  to  drain  the  trust 
fund  even  now,  and  if  we  make  changes  to  the  Balanced  Budget 
Act  provisions,  will  it  accelerate  that  continued  draining  of  the 
trust  fund,  and  what  then  will  be  the  life  expectancy  of  that  trust 
fund  with  these  proposals?  I  think  that  is  a  challenge  that  we  all 
have  to  face  and  if  we  do  not  understand  that  as  the  premise  that 
underlies  what  was  done  in  1997,  then  I  think  we  have  missed  the 
point. 

Mr.  Chairman,  I  hate  to  make  an  opening  statement  that  seems 
somewhat  confrontational  and  then  have  to  leave  but  I  do  have  a 
mark-up  in  another  committee,  but  I  will  be  back.  Thank  you. 

Mr.  BILIRAKIS.  Thank  you,  Mr.  Deal. 

Mr.  Barrett  for  an  opening  statement. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman. 

Like  many  other  members  of  the  committee,  during  the  August 
recess  I  met  with  providers  in  my  district,  virtually  all  of  whom  ob- 
viously were  unhappy  with  the  direction  that  we  are  headed  and 
are  very  concerned  about  the  impact  of  the  Balanced  Budget  Act 
on  them.  I  heard  from  physical  therapists;  I  heard  for  occupational 
therapists,  home  health  care  providers,  nursing  home  executives, 
hospital  executives  and  physicians. 

Every  single  group  that  I  talked  to,  I  had  to  bring  in  sort  of  the 
subject  du  jour,  which  is  also  the  subject  today  of  President  Clin- 
ton's action,  and  that  is  the  tax  bill,  the  $792  billion  tax  cut.  And 
as  I  explained  to  each  and  every  one  of  those  groups,  they  were, 
in  fact,  paying  for  this  tax  cut  proposal  because  just  like  Willie  Sut- 
ton robbed  banks  because  that  is  where  the  money  was,  a  lot  of  the 
cuts  are  coming  in  health  care  because  that  is  where  the  money  is. 

So  for  us  to  sit  here  today  and  say  well,  this  is  a  problem;  we 
have  to  make  cuts  in  other  areas,  makes  me  question  what  planet 
I  am  on  because  I  know  earlier  this  year  we  as  a  Congress  decided 
well,  we  do  not  want  to  make  cuts  in  defense  spending;  we  will 
spend  more  money  in  defense  spending  than  we  agreed  to  in  the 
Balanced  Budget  Amendments.  We  do  not  want  to  make  cuts  in 
transportation;  in  fact,  we  will  spend  more  money  than  we  agreed 
to  in  the  Balanced  Budget  Act. 

So  we  are  going  to  have  these  m.agical  cuts  that  are  going  to 
occur  and  that  are  going  to  allow  us  to  make  everybody  in  this 
room  happy.  I  do  not  think  everybody  in  this  room  is  stupid  and 
I  think  people  recognize  that  if  we  are  going  to  provide  relief  for 
health  care  providers,  that  means  that  we  are  going  to  have  to 
make  some  basic  changes  here.  That  means  all  this  talk  about  a 
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tax  cut  is  pure  folly  because  we  do  not  have  a  surplus  right  now. 
In  fact,  with  the  spending  that  we  have  done  on  the  census,  on  the 
emergency  spending  bills,  on  defense,  on  transportation,  we  have 
basically  gotten  rid  of  the  surplus  for  this  year. 

So  we  are  dealing  with  a  situation  now  where  we  are  going  to 
have  to  decide  whether  we  are  going  to  pose  for  political  holy  pic- 
tures or  whether  we  are  going  to  deal  with  health  care  in  a  serious 
way.  And  it  is  my  hope  that  we  are  going  to  be  able  to  work  to- 
gether to  fashion  some  relief  for  those  who  need  care;  for  example, 
those  who  have  come  up  against  the  $1,500  cap,  to  make  sure  that 
people  are  not  hamstrung  when  they  are  moving  from  a  hospital 
to  a  nursing  home.  And  I  think  to  do  that  is  going  to  take  some 
honest  discussion,  not  only  by  this  panel  and  this  committee  but 
by  all  of  Congress. 

So  I  hope  we  are  up  to  that  task  because  I  think  that  this  issue 
is  far  too  important  not  just  to  providers — providers  are  big  boys 
and  girls  and  they  can  basically  lobby  for  themselves  and  take  care 
of  themselves  but  I  am  concerned  about  that  person  who  is  con- 
fined in  a  home  and  has  someone  who  comes  in  to  give  them  home 
care  and  is  not  going  to  be  able  to  receive  that  home  care  because 
of  the  actions  that  this  Congress  has  taken  over  the  last  several 
years. 

I  hope  we  have  a  productive  hearing  today  and  with  that,  I  yield 
back  the  balance  of  my  time. 
Mr.  BiLlRAKiS.  I  thank  the  gentleman. 
Mr.  Shadegg  for  an  opening  statement. 

Mr.  Shadegg.  Thank  you,  Mr.  Chairman.  I  want  to  commend 
you  for  holding  this  extremely  important  hearing. 

Although  I  think  in  opening  statements  we  are  quickly  approach- 
ing the  point  where  everything  has  been  said  but  not  everyone  has 
said  it,  let  me  briefly  comment  that  I  too,  like  many  of  my  col- 
leagues, went  home  over  the  August  break  and  met  with  various 
providers — hospital  operators,  home  health  care  operators,  nursing 
home  facility  operators — and  heard  poignant  stories  about  the  dif- 
ficulties they  are  facing. 

We  clearly  have  to  look  at  the  circumstances  that  BBA  1997  has 
created  and  the  numbers  speak  for  themselves.  They  show  that  we 
have  achieved  a  level  of  reduction  in  spending  far  beyond  that 
which  we  originally  anticipated.  So  I  commend  you  for  holding 
these  hearings. 

I  would  like  to  associate  myself  with  the  remarks  of  Mr.  Green- 
wood, who  said  that  if,  in  fact,  we  overreacted  in  BBA  1997,  I  hope 
we  do  not  sit  here  2  years  from  now  in  2001  and  say  we  then  over- 
reacted to  that  overreaction  in  1999. 

So  I  think  it  is  very  important  that  we  strike  a  balance.  I  think 
it  is  critically  important  that  we  ensure  that  the  funds  are  there 
to  provide  the  necessary  care  for  those  in  America's  facilities  and 
that  we  ensure  that  those  that  operate  them  have  the  financial  in- 
centive to  continue  to  do  so,  and  that  is  an  obligation  that  we  owe 
to  the  American  people.  I  think  it  is  a  fiduciary  obligation  that  we 
owe  to  the  American  people. 

I  look  forward  to  hearing  the  testimony  of  the  witnesses  and  to 
their  educating  us  as  to  how  we  can  best  solve  this  problem  and 
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strike  what  would  be  an  appropriate  balance  for  providing  the  kind  i 
of  health  care  that  needs  to  be  provided.  i 

And  with  that,  Mr.  Chairman,  I  yield  back  the  balance  of  my  | 
time.  ] 

Mr.  BiLlRAKlS.  I  thank  the  gentleman. 

Mr.  Bilbray. 

Mr.  Bilbray.  Mr.  Chairman,  I  was  not  planning  on  giving  an 
opening  statement  but  I  just  want  to  say,  as  someone  who  has  had  I 
the  privilege,  and  I  think  that  Ms.  Eshoo  of  California  probably 
did,  too,  or  the  challenge  of  operating  public  facilities,  nursing 
homes,  I  would  just  ask  us  all  to  consider  the  fact  that  this  is  not  j 
a  Democrat  or  Republican  issue.  ■ 

And  I  just  ask  my  colleagues,  we  talk  about  tax  reduction  and  ' 
tax  fairness  and  the  other  side  can  turn  around  and  say  every  time  I 
the  administration  goes  on  a  trip  they  promise  another  $100  mil-  \ 
lion  for  somebody.  We  can  use  this  as  a  vehicle  to  beat  and  bash  i 
at  each  other  for  political  advantage,  but  I  think  it  is  totally  not 
only  inappropriate;  I  think  it  is  immoral  when  we  talk  about  we  | 
care  about  tWs  crisis  but  then  we  are  going  to  take  the  time  to  take  j 
a  shot  across  the  aisle.  | 

And  I  would  ask  us  not  to  do  that.  We  are  in  this  together.  Like 
it  or  not,  we  are  going  to  be  judged  by  the  American  people  to- 
gether. Democrat  or  Republican.  And  I  think  the  challenge  here  is  j 
to  find  answers  rather  than  finding  fault,  and  let's  move  forward,  j 

I  )deld  back,  Mr.  Chairman.  i 

Mr.  BiLlRAKis.  Thank  you.  Mrs.  Cubin.  \ 

Mrs.  Cubin.  Thank  you,  Mr.  Chairman,  and  thank  you  for  hold-  I 
ing  this  hearing  today.  I 

Undoubtedly  we  all  have  heard  the  same  information.  In  fact,  ob- 
viously we  have  all  heard  the  same  information  when  we  went 
home  and  came  back  with  a  message  from  our  constituents  and 
from  our  health  care  providers  that  simply  it  is  not  working. 

I  think  anyone  who  thought  that  the  Balanced  Budget  Amend-  | 
ment  would  be  just  fine  as  it  was,  that  it  would  not  need  some  fine-  1 
tuning  and  would  not  need  some  adjustment  was  naive.  And  hope-  | 
fully  we  will  hear  from  you  how  we  can  make  some  of  those  adjust- 
ments to  solve  some  of  the  problems  that  all  of  us  are  aware  of  ] 

The  Balanced  Budget  Amendment,  as  we  all  know,  was  designed  j 
to  save  money  within  the  Medicare  program  by  slowing  the  rate  of  j 
growth  in  payments  to  hospitals  and  health  care  providers,  physi- 
cians, and  so  on,  and  by  establishing  new  payment  methodologies. 
And  while  Medicare  has  saved  money  as  a  result  of  the  BBA,  it  has  \ 
also  caused  some  of  what  I  truly  believe  to  be  unintended  con- 
sequences that  are  quite  negative. 

I  have  heard  from  so  many  people  in  my  home  State  about  the  1 
financial  burden  that  has  been  placed  on  physicians,  hospitals  and 
health  agencies  and  I  want  you  to  understand  something  about  my 
State.  It  is  almost  100,000  square  miles.  It  takes  8V2  to  9  hours 
to  drive  from  corner  to  corner  in  my  State.  The  largest  city  is  I 
60,000  people.  There  is  another  city  of  50,000  and  then  it  drops  I 
down  to  one  city  of  20,000  and  then  12,000  and  then  3,000,  150.  j 

So  when  I  tell  you  that  what  is  happening  with  the  reimburse-  | 
ment  schedule  and  the  reimbursement  practices  now  will  close  the  j 
only  health  care  facilities  that  there  are  in  communities  for  hun- 
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dreds  of  miles  around,  I  am  not  exaggerating.  So  we  have  to  do 
something  to  stop  this. 

Now  that  brings  me  to  another  thing  that  I  will  be  asking  and 
hoping  I  can  get  some  information  on  today  and  that  is  I  want 
someone  to  justify  for  me  the  difference  in  the  reimbursement.  For 
example,  a  regular  routine  office  visit  in  Wyoming  paid  to  a  physi- 
cian, the  reimbursement  is  approximately  $33.  In  New  York  it  is 
$64.  A  regular  routine  EKG  in  Wyoming,  the  reimbursement  is 
$20;  in  New  York,  $47. 

I  use  New  York  because  I  did  not  have  time  to  get  Florida,  Penn- 
sylvania and  other  highly  populated  areas,  also  California. 

Gall  bladder  removal  in  Wyoming,  $461;  $601  in  New  York. 
Colonoscopy,  $199  in  Wyoming,  $301  in  New  York. 

Now  this  is  part  of  the  problem  that  is  causing  Wyoming  health 
care  providers  to  leave  the  State,  to  close  the  institutions  that  we 
have. 

So  in  addition  to  dealing  with  the  methodology,  I  want  someone 
to  explain  to  me  why  these  reimbursements  are  so  different,  espe- 
cially when  you  take  into  consideration  the  average  price  home  in 
Jackson  Hole,  Wyoming  is  $657,000  and  the  commercial  property 
is  proportionately  as  high.  Residences  are  proportionately  as  high. 

When  students  graduate  from  medical  school  they  have  the  same 
loans  that  they  have  to  pay  back.  The  equipment  costs  the  same 
to  them,  no  matter  where  they  practice.  They  have  to  pay  employ- 
ees. The  costs  are  not  that  different.  Please  somebody  explain  to 
me  why  there  is  such  a  huge  discrepancy  in  these  reimbursement 
levels. 

Truly  these  effects  and  the  effects  of  the  BBA  are  having  a  disas- 
trous effect  on  Wyoming. 

I  am  also  concerned,  as  is  Congresswoman  Capps,  about  the 
$1,500  cap  on  rehabilitation  services.  As  a  patient  who  received  ex- 
tensive physicsJ  therapy  myself  and  only  because  of  that  am  I 
walking  today,  I  know  that  $1,500  can  be  used  up  in  a  month  or 
less. 

So  I  look  forward  to  understanding  why  some  of  these  things  are 
being  promoted  and  I  thank  the  chairman  for  having  the  hearing 
today. 

[The  prepared  statement  of  Hon.  Barbara  Cubin  follows:] 

Prepared  Statement  of  Hon.  Barbara  Cubin,  a  Representative  in  Congress 
FROM  THE  State  of  Wyoming 

I  would  like  to  thank  Chairman  Bilirakis  for  holding  this  educational  hearing  on 
the  implications  of  the  Balanced  Budget  Act  of  1997.  Anyone  who  thought  the  BBA 
would  not  need  fine  tuning  and  adjustment  was  naive.  Hopefully,  we  will  hear  how 
to  make  some  of  those  adjustments  during  our  discussion  today. 

I  have  heard  from  so  many  people  all  across  my  home  state  of  Wyoming  regarding 
the  extreme  financial  burden  placed  on  physicians,  hospitals  and  home  health  agen- 
cies because  of  the  BBA.  While  Medicare  has  saved  money  as  a  result  of  the  BBA, 
it  has  also  produced,  what  I  truly  believe  to  be,  unintended  consequences. 

Let  me  tell  you  a  little  about  my  state  of  Wyoming  and  how  the  health  care  sys- 
tem works  in  a  rural  area.  It  takes  8  to  9  hours  to  travel  from  one  comer  of  the 
state  to  another.  There  are  hospitals  of  minimal  size  that  are  hundreds  of  miles 
apart  that  have  to  serve  a  population  of  250,000.  The  few  doctors  we  have  serve 
many  Medicare  patients  without  receiving  adequate  reimbursement,  and  are  coming 
dangerously  close  to  being  forced  to  opt  out  of  the  Medicare  program.  For  example, 
the  reimbursement  rate  for  a  regular  office  visit  in  Wyoming  is  $33  but  in  New  York 
it  is  $64;  for  an  EKG  in  Wyoming  it  is  $20  but  in  New  York  it  is  $47;  for  a  gall- 
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bladder  removal  in  Wyoming  it  is  $461  but  in  New  York  it  is  $601.  Can  somebody 
please  explain  to  me  why  that  is? 

So  I'm  not  exaggerating  when  I  say  that  this  has  truly  devastating  effects  on  a 
rural  state  like  Wyoming  that  has  very  different  health  care  needs.  We  cannot  af- 
ford to  have  health  agencies  closing  and  Medicare  beneficiaries  losing  their  pro- 
viders because  Wyoming  does  not  have  an  abundance  of  these  health  care  services. 

I'm  also  concerned  about  the  $1500  annual  cap  on  rehabilitation  services.  Patients 
can  easily  exhaust  this  sum  on  routine  therapy  in  a  few  months,  and  the  rest  of 
the  year  these  poor  patients  are  struggling  to  make  ends  meet.  Often  times,  they 
even  have  to  forgo  therapy  because  they  can't  afford  it. 

I  really  would  like  to  understand  this  reimbursement  schedule,  but  I  also  know 
that  many  people  simply  do  not  realize  that  these  rates  and  these  cuts  are  very  dis-  | 
proportionate  between  rural  and  urban  communities.  ^ 

I  look  forward  to  hearing  your  comments  in  this  regard.  Thank  you.  : 

Mr.  BILIRAKIS.  I  thank  the  gentlelady. 

I  believe  that  all  of  the  opening  statements  finally  have  been 
completed. 
Mr.  Brown? 

Mr.  Brown.  Mr.  Chairman,  can  I  ask  unanimous  consent  to 
/  enter  Mr.  Dingell's  comments  in  the  record  and  any  other  member 
,  that  has  additional  comments? 

Mr.  BiLlRAKis.  Without  objection,  that  will  be  the  case.  ! 

[Additional  statements  submitted  for  the  record  follow:]  ; 

Prepared  Statement  of  Hon.  Fred  Upton,  a  Representative  in  Congress  from 

THE  State  of  Michigan 

Mr.  Chairman,  thank  you  for  holding  today's  hearing.  The  Balanced  Budget  Act 
made  the  most  sweeping  changes  in  the  Medicare  program  since  its  inception.  It  is  ! 
vital  that  we  in  Congress  closely  monitor  those  changes  and  their  impact  on  bene-  \ 
ficiaries'  access  to  care  and  the  quality  of  care  they  are  receiving. 

In  a  sense,  the  Balanced  Budget  Act  completed — or  at  least  brought  closer  to  com- 
pletion— work  Congress  began  back  in  1983  with  the  enactment  of  a  prospective 
payment  system  for  Medicare  hospital  reimbiu*sement.  At  that  time,  we  were  facing 
a  crisis.  The  Medicare  hospital  trust  fund  was  being  drained  dry  by  double-digit  i 
growth  in  spending.  We  had  to  act  to  save  it.  When  we  looked  at  the  roots  of  the  ■ 
crisis,  we  realized  that  the  way  we  were  paying  for  hospital  services  was  a  very  \ 
large  part  of  the  problem.  We  were  paying  on  a  per-service  basis — the  more  admis-  ] 
sions,  the  more  services,  and  the  longer  the  stay,  the  higher  the  reimbursement.  We  ; 
replaced  this  inherently  inflationary  system  that  did  nothing  to  encourage  efficiency  j 
with  a  prospective  pajnnent  system.  It  took  a  lot  of  getting  used  to,  on  the  part  of  \ 
hospitals  and  beneficiaries  alike.  It  needed  some  adjustments,  particularly  for  rural  j 
providers.  And  we  also  found  out  rather  quickly  that  we  needed  to  have  in  place 
a  system  to  ensure  that  beneficiaries  weren't  being  discharged  prematurely  or  other- 
wise receiving  less-than-appropriate,  high-quality  care.  But  the  system  fundamen- 
tally worked.  We  were  "buying  a  lot  smarter"  when  it  came  to  inpatient  care,  and 
the  trust  ftind  crisis  was  averted. 

In  1997,  we  were  again  facing  a  crisis.  The  trust  fiind  was  again  racing  toward  . 
empty.  Home  health  care,  skilled  nursing  care,  and  outpatient  costs  were  exploding. 
We  had  to  act  to  rein  in  these  costs — and  to  address  one  of  the  major  factors  fueling 
this  explosion — again,  cost-based  reimbursement  systems  that  rewarded  over-utili- 
zation and  outright  fraud  and  abuse.  We  replaced  these  with  prospective  systems, 
which  are  now  being  phased  in,  and  some  interim  provisions  until  the  systems  were  | 
ftiUy  operational. 

I  think  we  did  the  right  thing  in  1997.  But  just  as  we  learned  in  the  1980s  as 
the  hospital  prospective  payment  system  was  implemented,  we  need  to  be  very  vigi-  I 
lant  in  ensuring  that  these  new  systems  do  not  adversely  affect  beneficiaries'  access  J 
to  care  and  the  quality  of  the  care  they  receive.  And  that  means  being  sensitive,  | 
as  well,  to  what  Medicare  hospitals,  nursing  homes,  home  health  agencies,  thera-  s 
pists,  and  others  are  telling  us  about  the  impact  the  new  systems  are  having  on  j 
them.  We  need  to  be  open  to  suggestions  for  refinements.  ! 
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Prepared  Statement  of  Hon.  Ted  Strickland,  a  Representative  in  Congress 
FROM  THE  State  of  Ohio 

Mr.  Chairman,  I  want  to  thank  you  for  convening  this  hearing  today  so  that  we 
might  learn  more  about  the  effects  of  the  Balanced  Budget  Act  of  1997  on  patient 
care  and  access.  I  am  sure  that  every  Member  of  Congress  has  heard  concerns  about 
the  BBA  from  constituents  and  health  care  providers. 

In  my  rural  Ohio  district,  which  is  medically  underserved,  access  to  adequate  care 
is  a  great  concern.  In  the  past  year,  the  communities  I  represent  have  lost  ground 
in  their  struggle  to  provide  care,  especially  for  those  with  little  or  no  insurance. 
Home  health  agencies  have  closed  and  one  of  the  largest  communities  in  southern 
Ohio  has  lost  the  supervising  physician  who  provided  family  practice  care  for  the 
uninsured  and  underinsured.  The  rural  health  clinics  are  fearing  that  they  will  have 
to  use  the  grant  funds  that  are  intended  to  help  them  treat  the  uninsured  to  make 
up  for  the  losses  in  Medicaid  reimbursements.  I  have  visited  with  each  of  the  hos- 
pital administrators  in  my  district,  who  tell  me  that  their  hospitals  are  losing 
money  at  such  an  alarming  rate  that  they  will  soon  be  forced  to  reduce  services  like 
hospice,  home  health  care  and  skilled  nursing  care.  Many  of  these  hardships  are  a 
direct  result  of  changes  made  in  the  Balanced  Budget  Act  of  1997,  including  caps 
on  DSH  payments  and  the  implementation  of  the  inpatient  and  outpatient  prospec- 
tive payment  systems. 

Clearly,  the  hospitals,  clinics  and  home  health  agencies  in  my  district  are  being 
affected  by  changes  that  are  not  part  of  the  Medicare  fee-for-service  program.  In  ad- 
dition to  fee-for-service  changes,  they  are  adjusting  for  the  BBA's  changes  to 
Medicare+Choice  and  Medicaid.  So  the  emergencies  in  funding  they  face  in  many 
cases  cannot  be  traced  to  a  single  change  in  statute.  Rather  it  is  the  confluence  of 
BBA  changes  that  is  forcing  health  care  providers  to  reduce  services  or  close  their 
doors. 

In  rural  areas  like  southern  Ohio,  the  loss  of  a  single  provider  can  be  devastating 
to  the  community  .  Our  duty  is  to  work  with  HCFA  to  provide  relief  to  these  pro- 
viders so  that  they  can  continue  to  care  for  our  constituents  in  an  adequate  and  effi- 
cient manner.  This  relief  needs  to  be  delivered  quickly,  before  we  see  an  even  great- 
er drop  off  in  services  and  providers. 


Prepared  Statement  of  Hon.  John  D.  Dingell,  a  Representative  in  Congress 
FROM  THE  State  of  Michigan 

I  am  pleased  that  Chairman  Bilirakis  has  called  this  hearing  to  assess  the  overall 
effects  of  the  1997  Balanced  Budget  Act  on  the  Medicare  program  and  patient  care. 
In  1997,  the  Republican-led  Congress  cut  $115  billion  from  the  Medicare  program 
and  made  substantial  changes  in  provider  payment  policies  to  do  so.  While  all  of 
the  provisions  in  the  Balanced  Budget  Act  are  not  yet  fully  implemented,  the  Health 
Care  Financing  Administration  has  done  a  commendable  job  in  implementing  the 
more  than  half  of  the  300  or  so  provisions  that  we  passed  two  years  ago. 

At  this  juncture  in  implementation  many  of  us  are  hearing  complaints  about  cer- 
tain provisions  in  the  BBA.  Some  of  the  BBA  policies  were  necessary  improvements 
in  the  program  to  improve  beneficiary  care,  and  some  were  initiatives  to  reduce 
fraud  and  abuse.  However,  in  some  areas,  the  BBA  may  be  having  unintended  ad- 
verse consequences  for  the  Medicare  program.  Changes  of  such  great  magnitude  do 
not  come  easily,  without  some  degree  of  market  upheaval  and  complications  for 
those  involved. 

I  have  heard  a  great  many  protestations  from  provider  organizations,  and  good 
friends  in  the  provider  community  back  home,  that  the  Balanced  Budget  Act  is  hav- 
ing unintended  effects  on  their  ability  to  continue  to  serve  seniors  and  maintain  a 
viable  practice.  I  am  very  concerned  about  these  reports,  and  I  am  pleased  to  see 
that  this  Committee  is  taking  an  opportunity  to  explore  some  of  these  issues.  Be- 
cause we  must  preserve  the  integrity  of  the  Medicare  program  for  those  who  depend 
on  it,  America's  seniors  and  disabled,  the  Committee  should  hear  from  beneficiary 
groups  on  this  matter  in  the  future. 

This  hearing  is  a  first  step  in  identifjdng  potential  problems  that  could  have  a 
negative  impact  on  patient  care.  As  a  Congress,  we  must  work  together  in  a  bipar- 
tisan manner  to  rectify  any  troublesome  issues  that  arise. 

I  welcome  the  testimony  of  today's  witnesses  and  I  look  forward  to  future  Com- 
mittee action  on  this  topic. 
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Mr.  BiLlRAKis.  Panel  one  consists  of  Mr.  Mike  Hash,  Deputy  Ad- 
ministrator and  Acting  Administrator  of  Health  Care  Financing 
Administration. 

Michael,  you  have  always  been  considered  a  member  of  this  fam- 
ily up  here  as  you  worked  on  this  committee  for  quite  some  time. 
You  have  sat  there  and  heard  all  these  opening  statements.  I  know 
we  are  all  on  pins  and  needles  just  awaiting  your  responses  to  all 
of  these. 

Please  proceed,  sir.  You  have  10  minutes. 

STATEMENT  OF  MICHAEL  HASH,  DEPUTY  ADMINISTRATOR, 
HEALTH  CARE  FINANCING  ADMINISTRATION 

Mr.  Hash.  Thank  you,  Mr.  Chairman.  Chairman  Bilirakis,  Con- 
gressman Brown  and  distinguished  members  of  the  Health  and  En- 
vironment Subcommittee,  I  want  to  thank  you  for  inviting  us  to 
this  very  critical  and  important  hearing  and  for  the  careful  and 
thoughtful  considerations  that  have  been  a  part  of  everyone's  open- 
ing statements. 

While  I  was  not  at  home  in  your  districts  during  the  month  of 
August,  I,  too,  heard  the  same  messages  that  you  have  been  hear- 
ing because  many  of  the  folks  that  you  have  been  hearing  from 
have  been  coming  to  see  us  and  importantly,  sharing  their  concerns 
and  experiences  with  the  BBA  and  that  is  a  significant  part  of  the 
effort  to  evaluate  all  that  we  have  tried  to  undertake. 

As  you  all  know,  the  BBA  includes  reforms  that  are  critical  to 
strengthening  and  protecting  the  Medicare  program  for  the  future, 
including,  of  course,  as  has  been  noted,  important  new  preventive 
benefits  and  important  changes  in  the  way  in  which  we  pay  for 
services  under  the  Medicare  program. 

But  with  changes  of  the  magnitude  of  those  included  in  the  BBA, 
some  adjustments  are  clearly  inevitable.  We  are  concerned  about 
the  reports  concerning  the  BBA  changes,  particularly  as  they  may 
be  related  to  problems  of  access  or  quality  of  care  with  respect  to 
the  services  to  which  Medicare  beneficiaries  are  entitled.  That  is 
why  we  have  established  a  comprehensive  plan  to  work  with  pro- 
viders, beneficiaries  and  with  the  Congress  to  monitor  the  impact 
of  the  BBA. 

The  President  has  acknowledged  that  the  BBA  also  went  too  far 
and  that  is,  in  large  part,  the  basis  of  his  comprehensive  Medicare 
reform  plan  that  specifically  has  set  aside  a  quality  assurance  fund 
in  the  amount  of  $7.5  billion  over  10  years  to  smooth  out  the 
changes  in  the  BBA  in  the  remaining  years  that  the  BBA  is  effec- 
tive for  the  purpose  of  ensuring  that  quality  and  access  to  Medicare 
services  is  not  compromised. 

We  are  working  with  the  Congress  and  others  to  identify  appro- 
priate and  prudent  legislative  solutions.  We  have  also  taken  a  se- 
ries, and  some  of  you  have  alluded  to  this — ^Mr.  Stupak,  I  believe, 
and  others — ^that  we  have  taken  a  series  of  administrative  actions 
on  our  own  initiative  to  help  hospitals,  home  health  agencies  and 
other  providers  adjust  to  the  changes  that  came  along  with  the 
BBA. 

For  example,  we  have  delayed  the  extension  of  the  hospital  inpa- 
tient transfer  policy  beyond  the  10  DRGs  that  were  required  in  the 
BBA  for  an  additional  2  years. 
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Second,  we  are  considering,  in  our  regulatory  work,  delaying  the 
volume  control  mechanism  that  again  was  included  in  the  BBA 
with  respect  to  the  new  hospital  outpatient  prospective  payment 
system  for  the  first  few  years  of  that  system.  We  are  further  con- 
sidering a  3-year  transition  to  the  new  hospital  outpatient  payment 
system  by  making  budget-neutral  adjustments  to  increase  pay- 
ments to  hospitals  that  otherwise  would  receive  large  payment  re- 
ductions. 

And  let  me  just  say,  parenthetically,  we  have  looked  at  the  im- 
pact data  as  well  and  we  recognize  that  low-volume  rural  hospitals, 
low-volume  urban  hospitals,  teaching  hospitals  and  cancer  hos- 
pitals are  projected,  under  our  proposed  rule  for  hospital  outpatient 
payments  to  be  significantly  affected. 

We  are  also  proposing  to  use  the  same  wage  index  that  we  now 
use  for  calculating  or  adjusting  the  inpatient  PPS  rates  for  the  out- 
patient prospective  payment  rate. 

Finally,  we  are,  I  thdnk,  making  it  easier — that  is  our  intention 
certainly — ^for  rural  hospitals,  whose  payments  are  now  based  on 
lower  rural  area  average  wages,  to  be  qualified  for  reassignment  to 
areas  where  they  can  benefit  from  a  wage  index  in  an  adjacent 
metropolitan  area  and  thus  get  higher  reimbursements  under  the 
Medicare  program. 

Finally,  we  also  have  tried  to  provide  some  assistance  within  our 
discretion  for  home  health  agencies.  We  have  increased  the  terms 
of  our  extended  repayment  plans  for  home  health  agencies  that 
have  incurred  overpayments.  We  have,  in  fact,  for  home  health 
agencies  delayed  implementation  of  the  surety  bond  requirement 
and  have  modified  that  requirement  to  be  based  not  on  15  percent 
of  their  Medicare  revenues  but,  rather,  a  flat  $50,000  surety  bond. 

And,  finally,  with  respect  to  home  health  agencies,  we  have,  with 
our  discretion,  eliminated  a  procedure  that  we  refer  to  as  "sequen- 
tial billing,"  which  was  an  approach  we  took  in  order  to  be  sure 
that  we  were  properly  allocating  Part  A  and  Part  B  expenditures 
for  home  health,  given  the  changes  the  BBA  made  by  shifting  some 
of  the  coverage  from  Part  A  to  Part  B. 

But  as  a  result  of  that  sequential  billing  policy,  we  believe  many 
home  health  agencies  experienced  cash-flow  problems  and  therefore 
as  of  July  1,  that  sequential  billing  policy  is  no  longer  in  place.  And 
we  have  delayed  the  implementation  of  another  BBA  provision  re- 
lating to  the  reporting  of  home  health  visits  in  15-minute  incre- 
ments, again  recognizing  that  new  systems  and  new  requirements 
to  actually  do  this,  on  the  part  of  home  health  agencies,  need  to 
be  taken  into  account.  So,  we  are  taking  a  slower  approach  to  that. 

And  obviously  we  are  continuing  to  look  for  further  opportunities 
to  exercise  discretion  within  the  intent  and  certainly  the  letter  of 
the  law  in  the  BBA. 

And  with  respect  to  our  monitoring  efforts,  as  you  all  know  and 
you  can  see  from  our  prepared  testimony,  we  have  been  working 
with  the  Greneral  Accounting  Office  and  with  our  own  Inspector 
Greneral  at  HHS  and  with  MedPAC  and  others  to  gather  informa- 
tion about  BBA  impacts,  particularly  with  respect  to  an  issue  that 
has  been  mentioned  here  a  lot  today,  the  impact  of  the  BBA  limita- 
tions on  the  provision  of  outpatient  rehabilitation  therapy  services, 
the  $1,500  cap. 
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Several  reports  that  we  have  assembled  have  indicated  that  the 
therapy  caps  have  not  allowed  Medicare  beneficiaries  with  multiple 
sclerosis  or  strokes  or  certain  other  serious  diagnoses  to  get  the 
care  that  they  need  in  terms  of  rehabilitation  therapy  services. 

There  are  also  issues  with  respect  to  the  BBA  impact  on  skilled 
nursing  facility  payment,  particularly  in  the  case  of  patients  that 
we  refer  to  as  high-acuity  patients,  those  patients  who  require  a 
significant  and  above-average  level  of  services  to  meet  their  health 
care  needs. 

We  are  conducting  research  on  how  we  can  refine  the  prospective 
payment  system  for  skilled  nursing  facilities  in  a  way  that  patients 
who  fall  into  the  high-acuity  category,  that  the  payments  for  them 
will  be  enough  to  ensure  that  they  are  getting  the  kind  of  care 
their  condition  requires. 

Obviously  we  are  continuing  our  monitoring  efforts.  I  think  it  is 
fair  to  say  that  none  of  us  is  happy  with  the  extent  of  data  that 
we  have  about  what  is  really  going  on  currently  in  the  health  care 
provider  world.  Most  of  our  data  sources,  in  fact,  lag  significantly. 
So,  it  is  difficult  in  the  short-term  to  get  a  comprehensive  assess- 
ment of  exactly  what  the  financial  impacts  are  in  the  current  time- 
frame. 

But  we  are,  and  I  want  to  underscore  this,  we  are  anxious  and 
ready  to  sit  down  with  you  and  your  staffs  and  with  other  Members 
of  Congress  to  begin  developing  specific  proposals  as  part  of  a  com- 
prehensive Medicare  reform  proposal,  as  the  President  has  put  for- 
ward. This  would  include,  as  a  part  of,  I  think,  our  consideration 
of  smoothing  out  the  BBA,  dealing  with  the  long-term  financial  sol- 
vency of  the  Medicare  program  and,  in  our  view,  that  means  dedi- 
cating a  substantial  portion  of  the  estimated  surplus  to  the  Medi- 
care program  and  importantly,  adding  a  much-needed,  very  impor- 
tant prescription  drug  benefit  to  the  basic  Medicare  benefit  pack- 
age. 

And  frankly,  it  is  hard  to  see,  in  our  judgment,  where  the  nec- 
essary resources  would  come  from  to  adjust  the  kinds  of  BBA  provi- 
sions that  we  have  been  talking  about  this  morning  without  a  com- 
prehensive reform  such  as  that  put  forward  by  the  President. 

Mr.  Chairman,  we  look  forward  to  working  with  you  in  the  coop- 
erative bipartisan  spirit  that  many  of  the  members  of  your  sub- 
committee have  expressed  this  morning.  I  thank  you  for  holding 
this  hearing  and  giving  us  the  opportunity  to  join  with  you  in  ex- 
ploring these  important  issues.  I  can  assure  you  that  we  will  be 
paying  careful  attention  and  taking  close  notes  with  respect  to  the 
kinds  of  concerns  that  are  raiped  by  subsequent  witnesses  before 
you  today.  Thank  you  and  I  would  be  happy  to  respond  to  any 
questions  you  and  other  members  of  the  committee  may  have. 

[The  prepared  statement  of  Michael  Hash  follows:] 

Prepared  Statement  of  Michael  Hash,  Deputy  Administrator,  Health  Care. 
Financing  Administration 

Chairman  Bilirakis,  Congressman  Brown,  distinguished  Subcommittee  members, 
thank  you  for  inviting  us  to  discuss  possible  necessary  adjustments  to  the  Balanced 
Budget  Act  Medicare  fee-for-service  reforms.  The  BBA  includes  important  new  pre- 
ventive benefits  and  payment  system  reforms  that  promote  access,  efficiency,  and 
prudent  use  of  taxpayer  dollars.  These  reforms  are  critical  to  strengthening  and  pro- 
tecting Medicare  for  the  future.  The  Medicare  Trust  Fund,  which  was  projected  to 
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be  insolvent  by  1999  when  President  Clinton  took  office,  is  now  projected  to  be  sol- 
vent until  2015. 

Coverage  of  new  preventive  health  benefits  is  among  the  BBA's  most  significant 
impacts  on  patient  care.  We  have: 

•  expanded  coverage  for  test  strips  and  education  programs  to  help  diabetics  control 

their  disease; 

•  begun  covering  bone  density  measurement  for  beneficiaries  at  risk  of  osteoporosis; 

•  begun  covering  several  colorectal  cancer  screening  tests; 

•  expanded  preventive  benefits  for  women  so  Medicare  now  covers  a  screening  pap 

smear,  pelvic  exam  and  clinical  breast  exam  every  three  years  for  most  women, 
and  every  year  for  women  at  high  risk  for  cervical  or  vaginal  cancer;  and, 

•  begun  covering  annual  screening  mammograms  for  women  age  40  and  over,  and 

a  one-time  initial,  or  basehne,  mammogram  for  women  ages  35-39,  paying  for 
these  tests  whether  or  not  beneficiaries  have  met  their  annual  deductibles. 
And,  as  of  January  1,  2000,  we  will  begin  to  cover  prostate  screening,  as  well. 
These  important  additions  to  the  Medicare  benefits  package  will  have  a  substantial 
impact  on  patient  care  by  helping  to  prevent  problems  and  identify  them  at  earUer, 
more  treatable  stages. 

The  BBA  also  made  substantial  changes  to  the  way  Medicare  reimburses  pro- 
viders in  the  fee-for-service  program.  We  have  made  soUd  progress  in  implementing 
these  payment  reforms.  For  example,  we  have: 

•  modified  inpatient  hospital  payment  rules; 

•  established  a  prospective  per  diem  payment  system  for  skilled  nursing  facilities 

to  encourage  facilities  to  provide  care  that  is  both  efficient  and  appropriate; 

•  refined  the  physician  payment  system,  as  called  for  in  the  BBA,  to  more  accu- 

rately reflect  practice  expenses  for  primary  and  specialty  care  physicians; 

•  initiated  the  development  of  prospective  payment  systems  for  home  health  agen- 

cies, outpatient  hospital  care,  and  rehabilitation  hospitals  that  will  be  imple- 
mented once  the  Year  2000  computer  challenge  has  been  addressed;  and, 

•  begun  implementing  an  important  test  of  whether  market  competition  can  help 

Medicare  and  its  beneficiaries  save  money  on  durable  medical  equipment  and 
supplies. 

We  have  fully  implemented  the  majority  of  the  BBA's  more  than  300  provisions 
affecting  our  programs,  including  the  Medicare+Choice  program.  While  the  statute 
generally  prescribes  in  detail  the  changes  we  are  required  to  make,  we  are  com- 
mitted to  exercising  the  maximum  flexibility  within  our  limited  discretion  in  our  im- 
plementation of  these  provisions. 

It  is  clear  that  the  BBA  is  succeeding  in  promoting  efficiency,  slowing  growth  of 
Medicare  expenditures,  and  extending  the  life  of  the  Medicare  Trust  Fund.  How- 
ever, according  to  both  the  HCFA  actuaries  and  the  Congressional  Budget  Office, 
the  BBA  is  only  one  factor  contributing  to  changes  in  Medicare  spending.  Low  infla- 
tion fi-om  a  strong  economy  is  having  an  impact  on  total  spending.  Slower  claims 
processing  during  the  transition  to  new  payment  systems  is  contributing  to  a  tem- 
porary slow-down  in  overall  spending.  And  we  have  made  substantial  strides  in 
fighting  fraud,  waste  and  abuse  that  have  significantly  decreased  the  amount  of  im- 
proper payments.  For  the  first  time  ever,  the  hospital  case  mix  index  dechned  last 
year  due  to  efforts  to  stop  "upcoding,"  or  billing  for  more  serious  diagnoses  than  pa- 
tients actually  have  in  order  to  obtain  higher  reimbursement. 

Change  of  this  magnitude  always  requires  adjustment.  It  is  not  surprising  that 
some  market  corrections  would  result  from  such  significant  legislation.  We  are 
proactively  monitoring  the  impact  of  the  BBA  to  ensure  that  beneficiary  access  to 
covered  services  is  not  compromised.  We  are  evaluating  this  information  to  assess 
the  impact  of  BBA  changes  on  beneficiaries  and  to  determine  what  changes  may 
need  to  be  made  to  ensure  continued  access  to  quality  care. 

Thus  far,  our  monitoring  reveals  evidence  of  isolated  but  significant  problems.  For 
example,  there  is  reason  to  be  concerned  that  some  beneficiaries  are  not  getting  nec- 
essary care  because  of  the  BBA's  $1600  caps  on  certain  outpatient  rehabilitation 
therapies.  We  want  to  continue  working  with  beneficiaries,  providers,  and  Congress 
to  closely  monitor  the  situation,  evaluate  any  evidence  of  problems  in  access  to  qual- 
ity care,  and  develop  appropriate,  fiscally  responsible  solutions. 

Because  of  oui-  concerns,  the  President's  Medicare  reform  plan  sets  aside  $7.5  bil- 
lion from  fiscal  2000  to  fiscal  2009  to  smooth  out  implementation  of  BBA  payment 
reforms  that  may  be  adversely  affecting  beneficiary  access  to  high  quality  care. 
Where  there  is  credible  evidence  that  adjustments  are  necessary  to  protect  access 
to  care,  we  want  to  work  with  the  Congress  to  make  appropriate  adjustments.  The 
President's  reform  plan  also  dedicates  a  portion  of  the  budget  surplus  to  Medicare. 
This  will  help  prevent  excessive  cuts  in  provider  payment  that  otherwise  would  be 
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necessary  in  the  future  as  Medicare  enrollment  is  expected  to  double  over  the  next 
30  years,  and  increased  efficiencies  alone  will  not  be  able  to  cover  the  increased 
costs. 

The  President's  plan  also  includes  administrative  actions  to  assure  a  smooth  im- 
plementation process,  and  we  are  continuing  to  explore  other  actions.  Those  already 
underway  address  several  key  areas  of  concern: 

•  Inpatient  hospital  transfers.  The  BBA  requires  the  Secretary  to  reduce  payments 

to  hospitals  when  they  transfer  patients  to  another  hospital  or  unit,  skilled 
nursing  facility  or  home  health  agency  for  care  that  is  supposed  to  be  included 
in  acute  care  payment  rates  for  ten  diagnoses.  It  also  authorizes  HCFA  to  ex- 
tend this  "transfer  policy"  to  additional  diagnoses  after  October  1,  2000.  To  min- 
imize the  impact  on  hospitals,  we  are  delaying  extension  of  the  transfer  policy 
to  additional  diagnoses  for  two  years. 

•  Hospital  outpatient  payments.  The  BBA  requires  Medicare  to  begin  paying  for  hos- 

pital outpatient  care  under  a  prospective  payment  system,  similar  to  what  is 
used  to  pay  for  hospital  inpatient  care.  To  help  all  hospitals  with  the  transition 
to  outpatient  prospective  payment,  we  are  considering  delaying  a  "volume  con- 
trol mechanism"  for  the  nrst  few  years  of  the  new  payment  system.  The  law 
requires  Medicare  to  develop  such  a  mechanism  because  prospective  payment 
includes  incentives  that  can  lead  to  unnecessary  increases  in  the  volume  of  cov- 
ered services.  The  proposed  prospective  payment  rule  presented  a  variety  of  op- 
tions for  controlling  volume  and  soUcited  comments  on  these  options.  Delaying 
their  implementation  would  provide  an  adjustment  period  for  providers  as  they 
become  accustomed  to  the  new  system. 

We  also  are  considering  implementing  a  three-year  transition  to  this  new  PPS 
by  making  budget-neutral  adjustments  to  increase  payments  to  hospitals  that 
would  otherwise  receive  large  payment  reductions  such  as  low- volume  rural  and 
urban  hospitals,  teaching  hospitals,  and  cancer  hospitals.  Without  these  budget- 
neutral  adjustments,  these  hospitals  could  experience  large  reductions  in  pay- 
ment under  the  outpatient  prospective  payment  system. 

And,  to  help  hospitals  under  the  outpatient  prospective  payment  system,  we 
included  a  proposal  in  the  proposed  rule  to  use  the  same  wage  index  for  calcu- 
lating rates  that  is  used  to  calculate  inpatient  prospective  payment  rates.  This 
index  would  take  into  account  the  effect  of  hospital  reclassifications  and  redes- 
ignations.  For  all  of  these  outpatient  department  reform  options,  the  rule- 
making process  precludes  any  definitive  statement  on  administrative  actions 
until  after  the  implementing  rule  is  published. 

•  Rural  hospital  reclassification.  Hospital  payments  are  based  in  part  on  average 

wages  where  the  hospital  is  located.  We  are  making  it  easier  for  rural  hospitals 
whose  payments  now  are  based  on  lower,  rural  area  average  wages  to  be  reclas- 
sified and  receive  payments  based  on  higher  average  wages  in  nearby  urban 
areas  and  thus  get  higher  reimbursement.  Right  now,  facilities  can  get  such  re- 
classifications if  the  wages  they  pay  their  employees  are  at  least  108  percent 
of  average  wages  in  their  rural  area,  and  at  least  84  percent  of  average  wages 
in  a  nearby  urban  area.  We  are  changing  those  average  wage  threshold  percent- 
ages so  more  hospitals  can  be  reclassified. 

•  Home  health.  The  BBA  significantly  reformed  payment  and  other  rules  for  home 

health  agencies.  We  are  taking  several  new  steps  to  help  agencies  adapt  to 
these  changes.  We  are  increasing  the  time  for  repayment  of  overpayments  re- 
lated to  the  interim  payment  system  from  one  year  to  three  years,  with  one 
year  interest  free.  Currently,  home  health  agencies  are  provided  with  one  year 
of  interest  free  extended  repayment  schedules.  We  are  postponing  the  require- 
ment for  surety  bonds  until  October  1,  2000,  when  we  will  implement  the  new 
home  health  prospective  payment  system.  This  will  help  ensure  that  overpay- 
ments related  to  the  interim  payment  system  will  not  be  an  obstacle  to  agencies 
obtaining  surety  bonds. 

We  also  are  following  the  recommendation  of  the  General  Accounting  Office 
by  requiring  all  agencies  to  obtain  bonds  of  onlv  $50,000,  not  15  percent  of  an- 
nual agency  Medicare  revenues  as  was  proposed  earlier.  We  are  eliminating  the 
sequential  billing  rule  as  of  July  1,  1999.  Many  home  health  agencies  had  ex- 
pressed concern  about  the  impact  of  the  implementation  of  this  requirement  on 
their  cash  flows  and  this  measure  should  alleviate  these  problems  to  a  large  de- 
gree. And  we  are  phasing-in  our  instructions  implementing  the  requirement 
that  home  health  agencies  report  their  services  in  15-minute  increments  in  re- 
sponse to  concerns  that  the  demands  of  Y2K  compliance  were  competing  with 
agency  efforts  to  implement  this  BBA  provisions.  Allowing  this  degree  of  flexi- 
bility for  a  temporary  period  will  prevent  agency  cash  flow  problems  or  returned 
claims. 
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It  is  important  to  note  that  the  BBA  is  only  one  factor  contributing  to  challenges 
providers  face  in  the  rapidly  evolving  health  care  market  place.  Efforts  to  pav  cor- 
rectly and  promote  efficiency  may  mean  that  Medicare  no  longer  makes  up  for  losses 
or  inefficiencies  elsewhere.  We  are  concerned  about  reports  on  the  financial  condi- 
tions of  some  individual  and  chain  providers. 

It  is  essential  that  we  try  to  delineate  the  BBA's  impact  from  the  effects  of  excess 
capacity,  discounted  rates  to  other  payers,  aggressive  competition,  imprudent  busi- 
ness decisions,  and  other  practices  and  market  factors  not  caused  by  the  BBA.  And, 
as  is  underscored  by  the  title  of  this  hearing,  it  is  essential  that  we  focus  on  the 
impact  on  beneficiary  access  to  high  quality  patient  care. 

Monitoring  Access 

These  payment  reforms  have  created  change  for  many  of  our  providers.  As  men- 
tioned above,  our  first  and  foremost  concern  continues  to  be  the  effect  of  policy 
changes  on  beneficiaries'  access  to  affordable,  quality  health  care.  We  are 
proactively  monitoring  the  impact  of  the  BBA  to  ensure  that  beneficiary  access  to 
covered  services  is  not  compromised.  We  are  systematically  gathering  data  several 
sources  to  look  for  objective  information  and  evidence  of  the  impact  of  BBA  changes 
on  access  to  quality  care,  including: 

•  beneficiary  advocacy  groups; 

•  healths  plans  and  providers; 

•  Area  Agencies  on  Aging; 

•  State  Health  Insiu-ance  Assistance  Programs; 

•  claims  processing  contractors; 

•  State  health  officials;  and 

•  media  reports. 

We  also  are  examining  information  from  the  Securities  and  Exchange  Commission 
and  Wall  Street  analysts  on  leading  pubUcly  traded  health  care  corporations.  This 
can  help  us  understand  trends  and  Medicare's  role  in  net  income,  revenues  and  ex- 
penses, as  well  as  provide  indicators  of  Uquidity  and  leverage,  occupancy  rates, 
states-of-operation,  lines  of  business  exited  or  sold  by  the  company,  and  other  costs 
which  may  be  related  to  discontinued  operations. 

We  are  examining  Census  Bureau  data,  which  allow  us  to  gauge  the  importance 
of  Medicare  in  each  health  service  industry,  looking  at  financial  trends  in  revenue 
sources  by  major  service  sectors,  and  tracking  margin  trends  for  tax-exempt  pro- 
viders. 

We  are  monitoring  the  Bureau  of  Labor  Statistics  monthly  employment  statistics 
for  employment  trends  in  different  parts  of  the  health  care  industry.  Such  data 
show,  for  example,  that  the  total  number  of  hours  worked  by  employees  of  inde- 
pendent home  health  agencies  is  at  about  the  same  level  as  in  1996.  That  provides 
a  more  useful  indicator  of  actual  home  health  care  usage  afler  the  BBA  than  statis- 
tics on  the  number  of  agency  closures  and  mergers.  The  data  also  show  that  nursing 
homes  may  be  slightly  reducing  the  number  of  employees  and  the  hours  that  they 
work. 

The  HHS  Inspector  General's  office  has  interviewed  hospital  discharge  planners 
and  nursing  home  administrators  about  the  BBA's  impact  on  patient  care.  They 
foimd  that  the  proportion  of  beneficiaries  discharged  to  skilled  nursing  faciUties  is 
unchanged  from  1998.  Hospital  lengths  of  stay  have  not  increased.  Less  than  1  per- 
cent of  nursing  home  administrators  say  the  prospective  payment  system  is  causing 
access  to  care  problems.  However,  about  one  in  five  discharge  planners  say  it  takes 
more  time  to  place  Medicare  patients  in  nursing  homes,  while  only  1  percent  say 
it  is  "very  difficult"  to  make  such  placements. 

The  Inspector  General's  Office  also  found  that  both  nursing  home  administrators 
and  hospital  discharge  planners  say  nursing  facilities  are  requesting  more  informa- 
tion before  accepting  patients.  About  half  of  the  nursing  home  administrators  sav 
they  are  less  likely  to  accept  patients  requiring  expensive  supplies  or  services  such 
as  ventilators  or  expensive  medications,  about  half  also  say  they  are  more  likely  to 
admit  patients  who  require  special  rehabilitation  services  such  as  physical  therapy 
following  joint  replacement  surgery. 

The  Inspector  General's  office  also  has  agreed  to  interview  discharge  planners 
about  access  to  home  health  care  following  BBA  payment  reforms,  and  the  impact 
of  the  $1500  caps  on  outpatient  therapy. 

Specific  BBA  Provisions 

Outpatient  Rehabilitation  Therapy:  The  BBA  imposed  $1500  caps  on  the  amount 
of  outpatient  rehabilitation  therapy  services  that  can  be  reimbursed,  except  in  hos- 
pital outpatient  cUnics.  However,  these  caps  are  not  based  on  severity  of  illness  or 
care  needs,  and  they  appear  to  be  insufficient  to  cover  necessary  care  for  many 
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beneficiaries.  Beneficiary  groups  are  reporting  many  instances  of  problems  with  this 
cap,  and  we  are  very  concerned  about  their  adverse  impact,  particularly  on  individ- 
uals in  nursing  homes.  As  mentioned  above,  our  HHS  Inspector  General  colleagues 
have  agreed  to  study  this  problem.  We  are  providing  data  to  the  Medicare  Payment 
Advisory  Commission  so  it  can  analyze  patterns  of  therapy  service  usage.  And  we 
will  continue  to  work  with  Congress  and  others  to  determine  what  adjustments  to 
the  cap  should  be  made. 

Skilled  Nursing  Facilities:  We  implemented  the  new  skilled  nursing  facility  pro- 
spective payment  system  called  for  in  the  BBA  on  July  1,  1998.  The  old  payment 
system  was  based  on  actual  costs,  subject  to  certain  limits,  and  included  no  incen- 
tives to  provide  care  efficiently.  The  new  system  uses  average  prices  adjusted  for 
each  patient's  clinical  condition  and  care  needs,  as  well  as  geographic  variation  in 
wages.  It  creates  incentives  to  provide  care  more  efficiently  by  relating  pajrments 
to  patient  need,  and  enables  Medicare  to  be  a  more  prudent  purchaser  of  these  serv- 
ices. 

The  BBA  mandated  a  per  diem  prospective  payment  system  covering  all  routine, 
ancillary,  and  capital  costs  related  to  covered  services  provided  to  beneficiaries 
under  Medicare  Part  A.  The  law  requires  use  of  1995  costs  as  the  base  year,  and 
implementation  by  July  1,  1998  with  a  three  year  transition  blending  facility-spe- 
cific costs  and  prospective  rates.  It  did  not  allow  for  exceptions  to  the  transition, 
carving  out  of  any  service,  or  creation  of  an  outlier  policy.  We  are  carefully  review- 
ing the  possibility  of  making  administrative  changes  to  the  PPS. 

We  held  a  town  hall  meeting  earlier  this  year  to  hear  a  broad  range  of  skilled 
nursing  facility  concerns,  and  we  continue  to  meet  with  provider  and  beneficiary 
representatives.  There  are  concerns  that  the  prospective  payment  system  does  not 
adequately  reflect  the  costs  of  non-therapy  ancillaries  such  as  drugs  for  high  acuity 
patients. 

We  are  conducting  research  that  will  serve  as  the  basis  for  refinements  to  the  re- 
source utilization  groups  that  we  expect  to  implement  next  year.  We  expect  to  have 
the  research  completed  by  the  end  of  the  year  and  to  then  develop  refinements  that 
we  will  be  able  to  implement  next  October.  Under  the  statute,  we  have  the  authority 
to  refine  these  groups  and  redistribute  money  across  categories  in  a  budget  neutral 
manner.  We  do  not  have  discretion  under  the  law  to  increase  the  overall  level  of 
payments  to  skilled  nursing  facilities.  We  fully  expect  that  we  will  need  to  periodi- 
cally evaluate  the  system  to  ensure  that  it  appropriately  reflects  changes  in  both 
care  practice  and  the  Medicare  population. 

Home  Health:  The  BBA  closed  loopholes  that  had  invited  fraud,  waste  and  abuse. 
For  example,  it  stopped  the  practice  of  billing  for  care  delivered  in  low  cost,  rural 
areas  from  urban  offices  at  high  urban-area  rates.  It  tightened  eligibility  rules  so 
patients  who  only  need  blood  drawn  no  longer  qualify  for  the  entire  range  of  home 
health  services.  And  it  created  an  interim  payment  system  to  be  used  while  we  de- 
velop a  prospective  payment  system.  We  expect  to  have  the  prospective  payment 
system  in  place  by  the  October  1,  2000  statutory  deadline.  We  expect  to  publish  a 
proposed  regulation  this  fall  so  we  can  begin  receiving  and  evaluating  public  com- 
ments, and  publish  a  final  rule  in  July  2000. 

The  interim  payment  system  is  a  first  step  toward  giving  home  health  agencies 
incentives  to  provide  care  efficiently.  Before  the  BBA,  reimbursement  was  based  on 
the  costs  they  incurred  in  providing  care,  subject  to  a  per  visit  limit,  and  this  en- 
couraged agencies  to  provide  more  visits  and  to  increase  costs  up  to  the  limits.  The 
interim  system  includes  a  new,  aggregate  per  beneficiary  limit  designed  to  provide 
incentives  for  efficiency  that  will  be  continued  under  the  episode-based  prospective 
payment  system. 

Last  year  Congress  increased  the  cost  limits  in  an  effort  to  help  agencies  during 
the  transition  to  prospective  payment.  We  are  also  taking  steps  to  help  agencies  ad- 
just to  these  changes,  and  in  March  we  held  a  town  hall  meeting  to  hear  directly 
fi'om  home  health  providers  about  their  concerns.  We  are  increasing  the  time  for  re- 
payment of  overpayments  related  to  the  interim  payment  system  to  three  years, 
with  one  year  interest  free.  And,  effective  July  1,  we  ended  the  sequential  billing 
policy  that  had  raised  cash  flow  concerns  for  some  agencies.  Sequential  billing  was 
designed  to  ensure  proper  allocation  of  home  health  expenditures  between  Part  A 
and  Part  B  that  is  required  by  changes  to  financing  of  the  benefit  included  in  the 
BBA.  We  have  determined  we  can  accomplish  this  allocation  through  other  means. 

At  the  same  time,  we  are  implementing  the  Outcome  and  Assessment  Information 
Set  (OASIS).  OASIS  fulfills  a  statutory  mandate  for  a  "standardized,  reproducible" 
home  care  assessment  instrument.  It  will  help  home  health  agencies  determine 
what  care  patients  need.  It  will  help  improve  the  quality  of  care.  And  it  is  essential 
for  accurate  payment  under  prospective  payment. 
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To  date,  evaluation.5  by  us  and  the  GAO  have  not  found  that  reduced  home  health 
spending  i5  causing  signoiicant  quahty  or  access  problems.  However,  we  have  heard 
serious  reports  from  beneficiary-  groups,  our  regional  offices,  and  others  regarding 
home  health  agencies  that  have  inappropriately  denied  or  curtailed  care  and  incor- 
rectly told  beneficiaries  that  they  are  not  eUgible  for  continuing  services.  This  may 
result  from  a  misunderstanding  of  the  new  incentives  to  pro\ide  care  efficiently,  or 
from  efi"orts  to  ""cherr/  pick"'  low  cost  patients  and  game  the  system.  The  Congres- 
sional Budget  Office  attributes  some  of  the  lower  health  spending  to  the  fact  that 
agencies  are  incorrectly  treating  the  new  aggregate  per  beneficiary  limit  as  though 
it  apphes  to  each  individual  patient. 

Recognizing  this,  we  have  therefore  provided  home  health  agencies  with  guidance 
on  the  new  incentives  and  their  obUgation  to  serve  all  beneficiaries  equitably.  We 
have  instructed  our  claims  processing  contractors  to  work  with  agencies  to  further 
help  them  understand  how  the  limits  work.  Because  home  health  beneficiaries  are 
among  the  most  \-ulnerable,  we  are  continuing  ongoing  detailed  monitoring  of  bene- 
ficiary access  and  agency  closures.  And,  as  mentioned  above,  we  have  taken  several 
administrative  steps  to  help  home  health  agencies  adjust  to  BBA  changes,  such  as 
extending  the  time  for  them  to  repay  overpa\-ments. 

Hospitals:  We  have  implemented  the  Sulk  of  the  inpatient  hospital-related 
changes  included  in  the  BBA  in  updated  regulations.  We  have  implemented  sub- 
stantial refinements  to  hospital  Graduate  Medical  Education  payments  and  pohcy 
to  encourage  training  of  primary  care  physicians,  promote  training  in  ambulaton.' 
and  managed  care  where  beneficiaries  are  receiving  more  and  more  services,  curtail 
increases  in  the  niimber  of  residents,  and  slow  the  rate  of  increase  in  spending.  We 
have  implemented  provisions  designed  to  strengthen  rural  health  care  systems.  We 
have  carved  out  graduate  medical  education  pavments  from  pavments  to  managed 
care  plans  and  instead  are  paving  them  directly  to  teaching  hospitals  '  and  are  pro- 
posing in  the  President's  Medicare  reform  plan  to  similarly  carve  out  dispropor- 
tionate share  hospital  payments  . 

The  BBA  also  called  for  a  prospective  payment  system  for  outpatient  care,  which 
we  expect  to  implement  next  year.  The  outpatient  prospective  payment  system  will 
include  a  gradual  correction  to  the  old  pavTQent  system  in  which  beneficiaries  were 
paving  their  20  percent  copayment  based  on  hospital  charges,  rather  than  on  Medi- 
care pav-ment  rates.  Regrettably,  implementation  of  the  prospective  pav-ment  system 
as  originally  scheduled  would  have  required  numerous  complex  systems  changes 
that  would  have  substantially  jeopardized  our  Year  2000  efforts.  We  are  working  to 
implement  this  system  as  quickly  as  the  Year  2000  challenge  allows.  We  issued  a 
Notice  of  Proposed  Rule  Making  in  September  199S  outlining  plans  for  the  new  sys- 
tem so  that  hospitals  and  others  can  begin  providing  comments  and  suggestions.  We 
are  actively  reviewing  all  of  the  comments  from  the  industrv'  and  other  interested 
parties  that  we  received  during  the  comment  period,  which  we  extended  until  Julv 
30, 

We  are  focusing  most  of  our  continuing  work  on  rural,  inner  city,  cancer,  and 
teaching  hospitals  because  our  analysis  suggests  that  the  outpatient  prospective 
pav-ment  system  vi,ill  have  a  disproportionate  impact  on  these  facilities.  We  are  re- 
viewing the  many  comments  we  have  received  on  the  proposed  regulation  and  we 
are  continuing  to  develop  modifications  to  the  system  for  inclusion  in  the  final  rule. 

In  addition  to  our  work  on  the  outpatient  prospective  payment  system,  we  are 
proactively  monitoring  the  impact  of  all  Medicare  pav-ment  changes  on  hospitals. 

Physicians:  As  directed  by  the  BBA.  we  are  on  track  in  implementing  the  re- 
source-based system  for  practice  expenses  under  the  physician  fee  schedule,  with  a 
transition  to  full  implementation  by  2002  in  a  budget-neutral  fashion  that  will  raise 
payment  for  some  physicians  and  lower  it  for  others.  The  methodology  we  used  ad- 
dresses many  concerns  raised  by  physicians  and  meets  the  BBA  requirements.  We 
fully  expect  to  update  and  refine  the  practice  expense  relative  value  units  in  our 
annual  regulations  revising  the  Medicare  fee  schedule.  We  included  the  BBA-man- 
dated  resource-based  system  for  malpractice  relative  value  units  in  this  year's  pro- 
posed rule.  We  welcome  and  encourage  the  ongoing  contributions  of  the  medical 
community  to  this  process,  and  vve  wiU  continue  to  monitor  beneficiarv*  access  to 
care  and  utihzation  of  services  as  the  new  system  is  fully  implemented. 

The  President's  fiscal  2000  budget  contains  a  legislative  proposal  for  a  budget- 
neutral  technical  fix  to  ensure  the  BBA's  sustainable  growth  rate  >  SGR '  for  physi- 
cian pavTnent.  Medicare  payments  for  physician  services  are  annually  updated  for 
inflation  and  adjusted  by  comparing  actual  physician  spending  to  a  national  target 
for  physician  spending.  The  BBA  replaced  the  former  physician  spending  target  rate 
of  grov,-th,  the  Medicare  Volume  Performance  Standard,  vT,ith  the  SGR.  The  SGR 
takes  into  account  price  changes,  fee-for-service  enrollment  changes,  real  gross  do- 
mestic product  per  capita,  and  changes  in  law  or  regulation  affecting  the  baseline. 


36 


After  BBA  was  enacted,  HCFA  actuaries  discovered  that  the  SGR  system  would 
result  in  unreasonable  year-to-year  fluctuations.  Also,  the  SGR  target  cannot  be  re- 
vised to  account  for  new  data. 

CONCLUSION 

The  BBA  made  important  changes  to  the  fee-for-service  Medicare  program  to 
strengthen  and  protect  it  for  the  future.  These  changes,  along  with  a  strong  econ- 
omy and  our  increased  efforts  to  combat  fraud,  waste,  and  abuse,  have  extended  the 
life  of  the  Trust  Fund  until  2015.  With  changes  of  the  magnitude  encompassed  in 
the  BBA,  some  issues  have  arisen  that  may  require  adjustment  and  fine  tuning.  The 
President's  Medicare  reform  plan  sets  aside  $7.5  billion  to  smooth  out  implementa- 
tion of  BBA  reforms.  It  dedicates  a  portion  of  the  budget  surplus  to  Medicare,  which 
will  help  protect  against  excessive  provider  payment  reductions  in  the  future  as 
Medicare  enrollment  doubles  over  the  next  30  years,  and  increased  efficiencies  alone 
will  not  be  able  to  cover  the  increased  costs.  The  President's  plan  also  includes  ad- 
ministrative adjustments  to  help  in  the  transition  to  new  payment  systems. 

It  is  not  surprising  that  necessary  market  corrections  would  result  from  such  sig- 
nificant legislation.  As  always,  we  remain  concerned  about  the  effect  of  policy 
changes  on  beneficiaries'  access  to  affordable,  quality  health  care.  We  are 
proactively  monitoring  the  impact  of  the  BBA  to  ensure  that  beneficiary  access  to 
covered  services  is  not  compromised.  We  welcome  the  opportunity  to  look  at  any 
new  information  regarding  beneficiary  access  to  quality  care.  We  are  committed  to 
continuing  to  look  at  refinements  to  the  BBA  that  are  within  our  administrative  au- 
thority. We  look  forward  to  continuing  to  work  with  this  Committee  to  identify  con- 
cerns, and  we  will  keep  you  up  to  date  on  the  status  our  of  implementation  of  the 
BBA. 

The  President  is  committed  to  working  with  Congress  to  enact  bipartisan  Medi- 
care reform  this  year  that  includes  more  competition  in  the  program,  a  long  over- 
due prescription  drug  benefit  that  is  available  and  affordable  for  all  beneficiaries, 
and  that  dedicates  a  significant  portion  of  the  budget  surplus  to  Medicare,  and  sets 
aside  funding  specifically  for  smoothing  out  the  transition  to  BBA  payment  reforms. 

I  thank  you  for  holding  this  hearing,  and  I  am  happy  to  answer  your  questions. 

Mr.  BILIRAKIS.  Thank  you,  Michael.  Thank  you,  Mr.  Adminis- 
trator. And  I  also  want  to  thank  you  for  having  members  of  your 
staff  stay  after  your  testimony.  I  know  you  have  to  go.  In  fact,  we 
have  run  later  than  we  expected  in  the  opening  statements  and  I 
appreciate  your  patience  in  that  regard. 

And  we  will  get  together.  I  appreciate  your  offer.  I  know  it  was 
not  necessary  because  we  have  sat  around  a  table  in  the  past  and 
tried  to  work  things  out  and  hopefully  we  can  do  that  on  a  bipar- 
tisan basis.  I  have  already  talked  to  Mr.  Brown  and  hopefully  we 
can  do  that  sooner  rather  than  later. 

You  say  that  you  are  committed  to  exercising  the  maximum  flexi- 
bility—I  am  putting  words  in  your  mouth,  I  suppose — within  your 
limited  discretion  to  implement  the  provisions  of  BBA  1997.  There 
has  been,  of  course,  a  lot  of  controversy  around  what  you,  HCFA, 
can  do  administratively  and  what  would  require  a  legislative  fix. 
I  have  always  felt  that  handling  things  administratively,  without 
going  into  legislative  fixes,  is  certainly  the  best  way  to  go. 

Hopefully,  after  taking  notes  here  on  some  of  these  comments 
and  the  questioning  that  takes  place,  your  personnel  will  get  to- 
gether with  you  and  hopefully  you  can  furnish  in  writing,  possibly 
at  the  gathering  that  we  will  have,  an  idea  of  some  of  the  things 
that  you  can  do  through  administrative  fixes. 

And  I  appreciate  the  fact  that  there  has  to  be  an  admission— 
maybe  that  is  the  wrong  word — ^that  a  fix  is  necessary.  In  other 
words,  there  is  something  wrong,  whether  it  is  the  BBA  specifically 
or  whether  it  was  the  interpretation  of  BBA.  We  have  talked  about 
that  in  the  past  and  certainly  there  has  to  be  an  acknowledgement 
that  fixes  are  necessary  because  there  is  a  wrong  there  somewhere. 
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So  I  would  appreciate  it  if  you  would  listen  to  all  of  these  things 
through  your  staff  and  address  them  and  we  can  get  these  things 
worked  out. 

Mr.  Hash.  Mr.  Chairman,  in  relation  to  the  request  from  Chair- 
man Bliley,  we  will  certainly  furnish  the  committee  our  view  of 
those  areas  that  are  within  the  discretion  of  the  executive  branch 
to  have  flexibility,  and  those  areas  in  which  we  believe  statutory 
provisions  are  at  the  root  of  the  issue  and  need  to  be  addressed. 

Mr.  BILIRAKIS.  Yes.  I  guess  we  are  talking  here  now — would  it 
be  better  if  we  waited  until  we  got  together  with  everybody  to  find 
out?  Some  of  the  areas  of  concern  we  will  not  have  an  opportunity 
to  address  in  a  formal  hearing  like  this.  So  would  you  suggest  you 
might  do  that  prior  to  that  gathering?  What  do  you  think? 

Mr.  Hash.  I  believe  we  would  be  prepared  to  furnish — as  you 
know,  Mr.  Chairman,  this  is,  as  you  pointed  out,  not  a  new  subject 
and  we  have  been  spending  a  lot  of  time,  both  within  our  own  pol- 
icy deliberations  and  also  in  consultation  with  the  department's 
legal  counsel,  to  investigate  thoroughly  those  areas  of  the  statute 
where  discretion  was  given. 

I  do  not  have  to  tell  you,  the  BE  A  was,  I  think  in  most  people's 
judgment,  extraordinarily  specific  and  prescriptive  in  its  statutory 
provisions.  In  many  areas,  I  believe  that  we  do  not  have  any  discre- 
tion on  the  executive  side  to  modify  what  is  very  clear  and  direct 
and  explicit  in  the  statute. 

And  because  we  have  spent  a  lot  of  time  parsing  that  question, 
we  are  prepared  to — in  fact,  many  of  the  things  I  just  went  through 
in  my  opening  statement  reflecting  steps  we  have  taken  in  the  hos- 
pital area,  in  the  SNF  area,  in  the  home  health  area,  are,  in  fact, 
a  reflection  of  the  judgments  we  have  made  about  the  flexibility 
that  we  have. 

Mr.  BiLlRAKlS.  Well,  I  tend  to  agree.  For  instance,  you  have  in- 
terpreted the  outpatient  statutory  language  in  such  a  way  that  hos- 
pital outpatient  payments  are  $900  million  less  per  year  or  $4.5 
billion  over  5  years.  This  is  due,  I  think  you  would  agree,  to  your 
interpretation  of  the  beneficiary  coinsurance  issue.  And  yet  253 
members  of  the  House,  including  23  members  of  this  committee 
and  77  members  of  the  Senate,  have  said  through  communications 
with  you  that  this  is  not  what  Congress  intended. 

So  I  do  not  know  that  I  am  asking  you  to  respond  to  that  at  this 
point  in  time  or  whether  we  might  be  able  to  work  this  out  later 
on. 

Mr.  Hash.  This  is  one  of  the  issues,  Mr.  Chairman,  which  we 
have  under  active  review  now.  We  have  been  looking  carefully  and 
thoroughly  at  both  the  legislative  history  and  the  statutory  provi- 
sions with  respect  to  the  outpatient  hospital  prospective  payment 
system  and  we  have  asked  the  general  counsel  at  HHS  to  give  us 
advice  about  the  extent  to  which  we  do  have  flexibility  with  regard 
to  the  interpretation  of  how  we  calculate  those  prospective  rates, 
the  conversion  factor  and  so  forth  in  the  setting  of  the  outpatient 
coinsurance  amounts. 

We  want  to  be  responsive  where  we  can.  We  have  not  come  to 
a  complete  conclusion  of  that  review,  so  that  is  an  issue  that  we 
are  actively  reviewing  right  now. 
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Mr.  BiLlRAKiS.  Then  I  am  going  to  3deld  to  Mr.  Brown  in  a  mo- 
ment. I  just  would  want  to  alert  you  to  the  interim  practice  ex- 
pense values — regarding  cardiac  surgery,  etc.^ — which  were  done  a 
while  back  and  apparently  HCFA  is  now  issuing  a  new  rule  that 
is  printed  in  the  Federal  Register.  Not  going  into  the  merits  of  that 
or  anything  at  this  point  in  time  but  I  would  just  really  alert  you 
to  the  fact  that  we  probably  would  discuss  that. 

I  now  yield  to  Mr.  Brown. 

Mr.  Brown.  Thank  you,  Mr.  Chairman. 

Mr.  Hash,  thank  you  again  for  joining  us  and  for  your  always  co- 
operative attitude  in  your  work  with  us.  I  know  it  has  not  been  an 
easy  time  for  you  as  Congress  and  every  provider  in  the  country 
points  the  finger  at  you  and  you  and  HCFA  overall.  You  have  been 
an  easy  target,  I  guess,  because  you  are  the  most  logical  and  most 
obvious  target. 

I  think,  first  of  all,  that  all  of  us  bear  some  responsibility  for  this 
situation  clearly.  This  Congress  does.  This  committee  does.  HCFA 
does.  And  we  also  bear  responsibility  because  Congress  imposed 
some  300  modifications  on  HCFA  and  I  applaud  your  work  and  my 
understanding  already  is  that  you  have  implemented  more  than 
half  of  those  300  provisions  from  the  Balanced  Budget  Act.  So  for 
that,  you  should  be  congratulated  and  people  should  know  that. 

I  know  that  HCFA  is  looking  at  data  from  a  wide  variety  of 
sources  to  monitor  the  effects  of  BBA  implementation  on  bene- 
ficiaries and  on  providers.  Elaborate  if  you  would  on  some  of  those 
monitoring  efforts  and  your  findings  to  date,  especially  those  that 
relate  to  seniors'  access  to  care.  How  are  you  monitoring  those 
changes?  What  have  you  found? 

Mr.  Hash.  Mr.  Brown,  as  I  said  a  moment  ago,  none  of  us  is 
happy  with  the  extent  of  information  that  is  available  on  a  timely 
basis  to  do  the  kind  of  comprehensive  assessment  that  is  called  for 
here,  but  within  those  kinds  of  constraints,  what  we  have  been 
doing  falls  into  several  categories. 

One,  we  have  been  reviewing  data  that  is  provided  routinely  by 
the  Bureau  of  Labor  Statistics  in  the  Department  of  Labor  to  as- 
sess changes  in  participation  in  the  workforce  of  health  care  pro- 
viders. They  break  out  emplo5mient  by  health  care  provider  type — 
hospitals,  home  health  agencies  and  skilled  nursing  facilities — and 
we  have  been  looking  at  those  figures. 

For  example,  in  the  case  of  home  health  agencies,  we  have  seen 
a  decline  in  the  participation  in  the  workforce,  but  obviously  from 
what  we  know  about  the  mergers  and  voluntary  withdrawals  of 
home  health  agencies,  one  would  expect  that  to  be  the  case. 

In  the  case  of  employment  in  the  hospital  sector,  it  continues  to 
increase  on  a  monthly  basis.  It  is  not  growing  at  the  same  rate  that 
it  had  been  growing,  but  there  are  clearly  indications  that  the  labor 
force  in  the  hospital  industry  is  continuing  to  grow. 

We  also  are  reviewing  as  much  information  as  we  can  get  from 
other  surveys  and  data  sources,  including  AMA  surveys  and  AHA 
panel  surveys.  There  are  a  number  of  Wall  Street  analysts  who  ex- 
amine sectors  of  the  health  care  system  that  are  publicly  traded 
companies.  And  we  have  been  doing  monitoring  through  our  re- 
gional offices,  working  with  advocacy  groups  and  with  States  and 
others  to  try  to  get  a  clearer  picture  of  the  impacts. 
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I  think  as  the  GAO  and  the  IG,  with  whom  we  have  also  been 
relying  to  help  us  with  this  monitoring,  have  tentatively  summa- 
rized to  this  point  is  that  we  have  not  seen  any  systematic  evidence 
that  quality  or  access  to  Medicare-covered  services  has  been  com- 
promised. 

Now  that  is  not  to  say  that  there  are  not  anecdotes  and  instances 
that  people  have  brought  to  our  attention  that  suggest  that  we 
need  to  make  some  changes,  some  midcourse  corrections,  but  so 
far,  we  have  not  actually  been  able  to  determine  that  there  is  a 
body  of  evidence  out  there  that  suggests  that  across  the  board 
there  are  certain  fixes  that  ought  to  be  made. 

Again  though,  we  continue  to  update  this  information  and  we  are 
anxious,  through  whatever  sources,  and  as  you  know,  we  have  ac- 
tually solicited  pretty  aggressively  the  provider  organizations  to 
help  us  collect  and  get  information  about  BBA  impacts  and  we  are 
continuing  to  review  that  and  are  trying  to  put  that  into  the  mix 
for  the  kinds  of  proposals  that  we  would  like  to  suggest  to  imple- 
ment the  President's  commitment  to  make  some  changes  to  the 
BBA  for  the  remaining  years  covered  by  the  act. 

Mr.  Brown.  Thank  you. 

Let  me  shift  gears  for  a  moment.  Several  of  us  on  this  committee 
have  worked  on  H.R.  1579,  the  Children's  Hospital  Education  and 
Research  Act.  Mr.  Dingell  is  a  cosponsor.  Mr.  Bilirakis  is  a  cospon- 
sor. 

The  Medicare  Commission,  if  you  remember,  the  instructions  for 
it  include  a  recroest  to  commissioners  to  look  at  GME  for  free- 
standing ciiildren's  hospitals.  Ms.  DeGette  has  been  involved  in 
that  and  several  others  on  this  committee.  I  believe  almost  every 
member  of  the  commission  recommended  doing  something.  The 
President  has  put  some  money,  not  as  much  as  our  legislation  asks 
for  but  some  money  in  his  budget. 

As  you  know,  they  get  very  little  Federal  graduate  medical  edu- 
cation money  because  only  end  stage  renal  disease  expenditures, 
the  Medicare  expenditures,  go  to  those  hospitals. 

Would  you  support  some  sort  of  children's  hospital  GME  grant 
program? 

Mr.  Hash.  Yes,  Mr.  Brown,  we  would  and  have.  Actually  as  a 
part  of  the  President's  proposal,  it  is  a  grant  proposal  that  would 
be  administered  by  another  part  of  HHS,  the  Health  Resources  and 
Services  Administration. 

We  recognize  that  the  formula  Medicare  uses  to  determine  grad- 
uate medical  education  payments  does  not  work  in  the  children's 
hospital  setting.  And  to  ensure  that  children's  hospitals  that  are 
engaged  in  graduate  medical  education  for  the  next  generation  of 
pediatricians  and  subspecialties  in  children's  care,  we  want  to 
make  sure  that  those  graduate  medical  education  programs  are  fi- 
nanced adequately  and  fairly  and  we  would  like  to  work  with  you 
to  push  that  issue  forward.  The  President  and  the  administration 
strongly  support  a  grant  program  to  assist  in  the  cost  of  graduate 
medical  education  for  children's  hospitals. 

Mr.  Bilirakis.  And  I  would  lend  my  little  bit  of  weight  to  that 
effort.  Certainly  I  endorse  it  and  we  should  work  together  on  that. 

Let's  see.  Dr.  Ganske? 
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Mr.  Ganske.  Thank  you.  Thank  you,  Mr.  Chairman.  And  thank 
you,  Mr.  Hash,  for  being  here. 

In  my  opening  statement  I  talked  a  Uttle  bit  about  hospitals  and 
we  have  talked  about  unintended  consequences  but  I  want  to  focus 
a  little  bit  on  another  provider  group  and  specifically  how  well 
HCFA  is  following  the  law  in  terms  of  the  BBA. 

You  know,  we  have  general  practitioners,  family  practitioners 
and  surgeons  out  in  rural  areas  that  because  there  is  a  very  high 
percentage  of  elderly  in  those  areas,  really  depend  on  Medicare  to 
be  fair. 

Now  in  the  Balanced  Budget  Act  we  established  a  sustainable 
growth  rate  system  or  SGR  to  control  spending  growth  under  Medi- 
care's physician  fee-for-service  schedule.  For  the  1998  SGR,  HCFA 
estimated  that  the  gross  domestic  product  would  only  grow  at  1.1 
percent,  a  projection  that  turned  out  to  be  one-third  of  actual  GDP 
growth. 

Then  HCFA  made  an  even  more  serious  error  in  the  1999  SGR 
when  it  estimated  that  Medicare  Plus  Choice  enrollment  would 
grow  by  29  percent.  We  know  that  that  hasn't  happened. 

Those  estimates  have  already  cost  the  physician  payment  system 
$3  billion.  Yet  to  my  knowledge,  HCFA  has  done  nothing  to  correct 
those  errors.  If  they  remain  uncorrected,  I  am  afraid  we  are  going 
to  see  the  physicians  in  those  rural  areas  move  into  the  cities  and 
I  think  that  they  could  lead  to  severe  payment  cuts  to  physicians 
in  future  years. 

Do  you  have  any  plans  to  address  that  problem?  Do  you  have  any 
plans  to  restore  the  money  the  physicians  have  lost  to  HCFA  al- 
ready? 

Mr,  Hash.  Dr.  Ganske,  I  am  glad  you  brought  that  up  because 
we  do  have  plans  and  we  do,  in  fact,  have  a  proposal  that  is  pend- 
ing before  the  Congress  now  to  deal  with  two  aspects  of  the  sus- 
tainable growth  rate  procedure  for  physician  service  payments. 

The  two  changes  that  we  are  proposing  in  the  statute  are  that 
the  volatility  of  the  factors  that  are  used  to  calculate  that  limit  be 
changed  in  a  way  that  makes  it  more  predictable.  It  is  a  more  com- 
plicated way  of  making  these  changes  than  I  can  articulate  here, 
but  a  lot  of  analysts  who  know  more  about  this  than  I  do  have 
looked  at  the  sustainable  growth  limit  methodology  and  have  found 
it  to  produce  wide  swings  in  terms  of  the  estimates  that  come  out 
of  it  or  the  targets  that  come  out  of  it,  I  should  say.  And  we  have 
a  proposal  to  fix  that. 

Second,  on  the  estimation  errors,  two  of  which  you  have  just 
pointed  to,  we  have  a  proposal  that  allows  us  to  correct  the  sustain- 
able growth  rate  limit  for  future  years  to  reflect  estimation  errors. 

Under  the  current  language  in  the  BBA,  we  do  not  believe  we 
have  the  authority  to  correct  estimation  errors  and  we  would  very 
much  like  to  do  that.  We  think  that  would  be  the  fair  and  appro- 
priate thing  to  do  with  respect  to  physician  payments. 

Mr.  Ganske.  Let  me  just  follow  this  up.  The  AMA  and  other  spe- 
cialty groups  wrote  the  HCFA  administrator  about  their  concerns 
with  projection  errors  in  the  sustainable  growth  rate  on  December 
2,  1998  within  the  comment  period  of  HCFA's  November  2,  1998 
SGR  notice.  Then  they  sent  another  letter  to  HCFA  about  this 
problem  on  May  21,  1999. 
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Has  HCFA  ever  responded  to  those  letters  from  the  physician 
community  or  at  least  let  doctors  know  that  the  administration  is 
concerned  about  this?  Do  you  have  any  copies  of  replies  to  those 
letters? 

Mr.  Hash.  I  do  not  have  them  with  me,  but  I  will  be  happy  to 
furnish  them.  I  am  not  aware  of  their  status,  but  they  should  have 
been  answered  and,  if  not,  they  will  be  answered  promptly,  but  I 
would  expect  they  have  been  answered  and  I  would  be  happy  to 
furnish  copies  of  the  letters  to  you. 

[The  following  was  received  for  the  record:] 

Generally,  we  do  not  respond,  in  correspondence  format,  to  letters  submitted  as 
comments  on  a  proposed  notice  published  in  the  Federal  Register.  We  address  com- 
ments in  the  final  notice  when  it  is  published  in  the  Federal  Register.  The  comments 
you  refer  to  were  responded  to  in  our  final  notice  that  was  pubUshed  on  Friday,  Oc- 
tober 1,  1999.  Attached  is  a  copy  of  the  notice  for  inclusion  as  part  of  the  transcript 
(See  page  53396,  column  1,  under  Roman  Numeral  FV,  Comment:).  In  addition,  the 
May  21,  1999,  letter  you  asked  about  was  responded  to  on  September  24,  1999.  Cop- 
ies of  their  May  21  letter  and  our  September  24  response  also  are  attached  for  inclu- 
sion as  part  of  the  transcript. 
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and  Drug  Administration,  7500  Standish 
PI..  Rocj^ville.  MD  20855,  301-827- 
6956. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  1 16  of  tlie  Food  and  Drug 
Administration  Modernization  Act  (the 
Modernization  Act)  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  by  adding  section  506A  (2 1 
U.S.C.  356a).  This  section  provides 
requirements  for  malting  and  reporting 
manufacturing  changes  to  an  approved 
application  and  for  distributing  a  drug 
product  made  with  such  change. 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  proposing  to  amend  its 
regulations  on  supplements  and  other 
changes  to  an  approved  application 
§514.8  (21  CFR  514.8)  to  conform  to 
section  506A  of  the  act. 

The  purpose  of  this  draft  guidance  is 
to  provide  recommendations  to  holders 
of  NADA  s  and  ANADA's  who  intend  to 
make  postapproval  changes  in 
accordance  with  section  506A  of  the  act 
and  the  proposed  amended  regulations 
at  §514.8.  The  draft  guidance  covers 
recommended  reporting  categories  for 
postapproval  changes  for  new  animal 
drugs.  Recommendations  are  provided 
for  postapproval  changes  in:  (1) 
Components  and  composition.  (2)  sites. 
(3)  manufacturing  process,  (4) 
specification(s).  (5)  package,  and  (6) 
miscellaneous  changes.  This  draft 
guidance  does  not  provide 
recommendations  on  the  specific 
information  that  should  be  developed 
by  an  applicant  to  validate  the  effect  of 
the  change  on  the  identity,  strength 
(e.g.,  assay,  content  uniformity),  quality 
(e.g.,  physical,  chemical,  and  biological 
properties),  purity  (e.g.,  impurities  and 
degradation  products),  or  potency  (e.g., 
biological  activity,  bioavailability, 
bioequivalence)  of  a  product  as  they 
may  relate  to  the  safety  or  effectiveness 
of  the  product.  FDA  has  published 
guidances,  including  the  Scale  up  and 
Postapproval  Changes  (SUP AC) 
guidances,  that  provide 
recommendations  on  reporting 
categories  and/or  the  tyf>e  of 
information  that  should  be  developed 
by  the  applicant  to  validate  the  effect  of 
the  change  on  the  identity,  strength, 
quality,  purity,  or  potency  of  a  product 
as  they  may  relate  to  the  safety  or 
effectiveness  of  the  product.  The  draft 
guidance,  which  cites  proposed  §514.8, 
will  be  revised  based  on  public 
comments  and  implemented  for  use  as 
a  companion  document  when  §514.8  is 
finalized. 

This  draft  guidance  represents  the 
agency's  current  thinking  on  this 
subject.  It  does  not  create  or  confer  any 


rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both. 

II.  Cominent 

Interested  persons  may,  on  or  before 
December  15,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CVM  at  "http;// 
www.fda.gov/cvm  ". 

Dated:  June  23,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-25492  Filed  9-30-99;  8:45  am] 

BILUNG  CODE  4160-ai-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-3025-N] 

Medicare  Program;  Notice  of  the 
Implementation  of  the  Medicare 
Lifestyle  Modification  Program 
Demonstration  Project 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


SUMMARY:  This  notice  announces  our 
implementation  of  the  Medicare 
Lifestyle  Modification  Program 
Demonstration.  Lifestyle  modification 
programs  are  increasingly  becoming  an 
approach  to  the  secondary  prevention  of 
coronary  disease  morbidity.  Such 
programs  may  reduce  the  incidence  of 
hospitalizations  and  invasive 
procedures  among  patients  with 
substantial  coronary  occlusion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armen  Thoumaian,  Ph.D.  at  (410)  786- 
6672,  or  Athoumaian@HCFA.GOV. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  demonstration  is  to  test 
the  feasibility  and  effectiveness  of 


providing  payment  for  cardiovascular 
lifestyle  modification  program  services 
to  Medicare  beneficiaries.  This 
demonstration  will  test  a  proven  and 
intensive  program  designed  to  reduce  or 
reverse  the  progression  of 
cardiovascular  disease  (CAD)  of  patients 
at  risk  for  invasive  treatment 
procedures.  The  demonstration  will  be 
conducted  over  a  4 -year  period  at  an 
estimated  15  sites.  Enrollment  is  limited 
to  1 .800  Part  B  eligible  Medicare 
beneficiaries  who  satisfy  clinical 
admission  criteria. 

We  are  preparing  to  expand  this 
demonstration  to  at  least  one  additional 
nationwide,  multi-site  cardiovascular 
lifestyle  modification  program.  An 
announcement  of  this  expanded 
demonstration  to  solicit  interested 
programs  is  expected  within  the  next 
several  weeks. 

We  will  conduct  an  independent 
evaluation  of  both  demonstrations  to 
compare  the  short-term  and  long-term 
outcomes  and  costs  in  providing  this 
type  of  service  for  Medicare 
beneficiaries. 

Authority:  42  U.S.C,  1395b- 1(a)(1)(G)  and 
(a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare— 
Supplementary  Medical  Insurance  Program) 

Dated:  September  14,  1999. 
Michael  M.  Hash. 

Deputy  Administrator  Health  Care  Financing 
Administration. 

IFRDoc.  99-25416  Filed  9-28-99;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

(HCFA-1058-FN1 

RIN  0938-AJ60 

Medicare  Program;  Sustainable 
Growth  Rate  for  Fiscal  Year  2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  final  notice  announces 
the  fiscal  year  2000  Sustainable  Growth 
Rate  (SGR)  for  expenditures  for 
physicians'  services  under  the  Medicare 
Supplementary  Medical  Insurance  (Part 
B)  program  as  required  by  section 
1848(0  of  the  Social  Security  Act  (the 
Act).  The  SGR  for  fiscal  year  2000  is  2.1 
percent. 

EFFECTIVE  DATE:  The  provisions  of  the 
Medicare  SGR  for  fiscal  year  2000 
contained  in  this  notice  are  effective  on 
October  1.  1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  BuUs,  (410)  786-7267. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Medicare  Sustainable  Growth  Rate 

Section  1848(f)  of  the  Social  Security 
Act  (the  Act),  as  amended  by  section 
4503  of  the  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33),  enacted  on 
August  5,  1997,  replaces  the  volume 
performance  standard  with  a 
Sustainable  Growth  Rate  (SGR) 
standard.  It  specifies  the  formula  for 
establishing  yearly  SGR  targets  for 
physicians'  services  under  Medicare. 
The  use  of  SGR  targets  is  intended  to 
control  the  actual  growth  in  Medicare 
expenditures  for  physicians'  services. 

The  SGR  targets  are  not  limits  on 
expenditures.  Payments  for  services  are 
not  withheld  if  the  SGR  target  is 
exceeded.  Rather,  the  appropriate  fee 
schedule  update,  as  specified  in  section 
1848(d)(3)(A)  of  the  Act,  is  adjusted  to 
reflect  the  success  or  failure  in  meeting 
the  SGR  target. 

Amended  section  1848(f)(2)  of  the  Act 
states  that  ■■*  *  *  the  sustainable 
growth  rate  for  all  physicians'  services 
for  a  fiscal  year  (beginning  with  fiscal 
year  1998)  shall  be  equal  to  the  product 
of- 

(A)  1  plus  the  Secretary's  estimate  of 
the  weighted -average  percentage 
increase  (divided  by  100)  in  the  fees  for 
all  physicians'  services  in  the  fiscal  year 
involved; 

(B)  1  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  the  average  number  of  individuals 
enrolled  under  this  part  (other  than 
Medicare+Choice  plan  enrollees)  from 
the  previous  fiscal  year  to  the  fiscal  year 
involved; 

(C)  1  plus  the  Secretary's  estimate  of 
the  projected  percentage  growth  in  real 
gross  domestic  product  per  capita 
(divided  by  100)  from  the  "previous 
fiscal  year  to  the  year  involved:  and 

(D)  1  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  expenditures  for  all  physicians' 
services  in  the  fiscal  year  (compared 
with  the  previous  fiscal  year)  which  will 


result  from  changes  in  law  or 
regulations,  determined  without  taking 
into  account  estimated  changes  in 
expenditures  resulting  from  the  update 
adjustment  factor  determined  under 
subsection  (d)(3)(B),  minus  1  and 
multiplied  by  100  " 

B.  Physicians '  Services 

Because  the  scope  of  physicians' 
services  covered  by  the  SGR  is  the  same 
as  the  scope  of  services  that  was  covered 
by  the  .Medicare  volume  performance 
standards,  we  are  using  the  same 
definition  of  physicians'  services  for  the 
SGR  in  this  notice  as  we  did  for  the 
Medicare  volume  performance 
standards  published  in  the  Federal 
Register  (61  PR  59717)  on  November  22, 
1996.  That  final  notice  announced  the 
fiscal  year  1997  volume  performance 
standard  rates  and  contained  a  detailed 
description  of  the  scope  of  physicians' 
services. 

II.  Provisions  of  This  Notice 

Under  the  requirements  in  sections 
1848(0(2)(A)  through  (D)  of  the  Act.  as 
amended  by  section  4503  of  the  BBA, 
we  have  determined  that  the  SGR  for 
physicians'  services  for  fiscal  year  2000 
is  2.1  percent.  Our  determination  is 
based  on  the  following  statutoty  factors: 


Statutory  factors 


Fees   

Enrollment  

Increase  in  Gross  Domestic 

Product   

Legislation  

Total 


Percent 
change 


2.1 


The  specific  calculations  to  determine 
the  2.1  percent  SGR  for  physicians' 
services  for  fiscal  year  2000  are 
explained  below. 

in.  Calculation  of  the  Fiscal  Year  2000 
Sustainable  Growth  Rate 

Our  explanation  of  how  we 
determined  the  values  for  each  of  the 
four  factors  used  in  determining  the 
SGR  for  fiscal  year  2000  is  as  follows: 


Factor  I    Changes  in  Fees  for 
Physicians '  Services  (Before  Applying 
Legislative  Adjustment)  for  Fiscal  Year 
2000 

This  factor  was  calculated  as  a 
weighted  average  of  the  calendar  year 
1999  and  2000  fee  increases  that  apply 
during  fiscal  year  2000. 

Most  of  the  fees  for  physicians' 
services  (as  defined  in  section  I.  B.  of 
this  final  notice)  are  updated  by  the 
Medicare  Economic  Index  (MEI). 
However,  the  BBA  provided  for  a  0.0 
percent  update  in  1999  and  2000  for 
laboratory  services,  which  represents 
about  1 1  percent  of  the  .Medicare 
allowed  charges  for  physicians'  services. 
The  following  table,  therefore,  shows 
both  the  MEI  and  laboratory  service 
updates  that  were  used  in  determining 
the  percentage  increase  in  physicians' 
fees  for  fiscal  year  2000. 

MEDICARE  Economic  index  and  Lab- 
oratory Service  Update  for 
Calendar  Years  1999  and  2000 


1999 

2000 

Medicare  Economic 

Index   

2.3 

2.3 

Laboratory  Service  ... 

0.0 

0.0 

After  taking  into  account  all  the 
elements  described  above,  we  estimate 
that  the  weighted -average  increase  in 
fees  for  physicians  services  in  fiscal 
year  2000,  before  applying  any 
legislative  adjustments  to  the  MEI,  will 
be  2.1  percent  for  all  physicians 
services. 

Factor  2~The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees 
From  Fiscal  Year  1999  to  Fiscal  Year 
2000 

Due  to  the  growth  in 
Medicare+Choice  plan  enrollees  (whose 
Medicare-covered  medical  care  is 
outside  the  scope  of  the  SGR).  we 
estimate  that  the  average  number  of 
Medicare  Part  B  enrollees.  excluding 
those  in  Medicare-fChoice  plans,  wUl 
decline  by  1.6  percent.  This  decline  was 
derived  as  follows: 


Fiscal  year 

Average  Medicare  Part  B  enrollment 
(in  millions) 

Overall 

Medicare+Choice 

Overall,  excluding 
Medicare+Choice 

1999   

36.866 

6.116 

30.750 

2000 

37.178 

6.917 

30.261 

Perc 

«m  change  

-1.6 
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Factor  3— Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  in 
Fiscal  Year  2000 

Section  1848(0(2)(C)  of  the  Act,  as 
smended  by  section  4503  of  the  BBA, 
requires  the  Secretary  to  project  real 
gross  domestic  product  per  capita 
growth  for  the  coming  fiscal  year.  In  • 
calculating  the  SGR,  we  estimate  that 
this  growth  will  be  1 .8  percent  in  fiscal 
year  2000. 

Factor  4— Percentage  Change  in 
Expenditures  for  Physicians '  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  Fiscal  Year  2000 
Compared  With  Fiscal  Year  1999 

Legislative  changes  contained  in  the 
BBA  will  have  some  residual  effects  on 
expenditures  for  physicians'  services  in 
fiscal  year  2000.  In  addition,  there  are 
some  miscellaneous  provisions  that  will 
have  a  small  impact. 

Taking  into  account  all  of  the  changes 
in  law  or  regulation  that  may  affect 
expenditures  for  physicians'  services, 
the  decrease  in  expenditures  for 
physicians'  services  is  estimated  to  be 
-  0.2  percent. 

IV.  The  Use  of  Estimates  in  Computing 
the  Sustainable  Growth  Rate 

Section  1848(f)  of  the  Act  clearly 
requires  that  each  year,  the  Secretary 
establish  the  SGR  for  the  upcoming 
fiscal  year  beginning  October  1  based  on 
the  Secretary's  estimatefs]  of  four 
factors;  The  percentage  increase  in 
physicians'  fees,  the  percentage  increase 
in  fee  for -service  enrollment,  the 
projected  percentage  growth  in  per 
capita  gross  domestic  product,  and  the 
percentage  change  in  exfjenditures  for 
physicians'  services  resulting  from 
changes  in  law  or  regulations.  Because 
the  calculation  of  the  SGR  for  a  given 
year  is  based  on  projected  values, 
updates  may  be  either  lower  or  higher 
than  they  would  have  been  if  we  had 
used  later  data.  Thus,  we  initially 
considered  revising  estimates  of  the 
factors  used  in  setting  the  SGR  when 
later  data  had  become  available. 
However,  as  we  indicated  in  the  notice 
with  comment  period  published  in  the 
Federal  Register  (63  PR  59188)  on 
November  2,  1998,  we  had  concerns 
about  whether  we  had  the  statutory 
authority  to  make  these  revisions  under 
current  law  and  invited  comments 
regarding  how  an  adjustment  could  be 
made  consistent  with  the  law.  The 
comments  we  received  and  our  response 
are  discussed  below. 

Comment:  The  American  Medical 
Association  and  numerous  physician 
organizations  suggested  that 
congressional  intent  should  be 


interpreted  to  authorize  adjustments  for 
projection  error.  These  commenters  also 
suggested  a  number  of  different 
approaches  for  making  such 
adjustments.  The  various  approaches 
suggested  rely  on  later  data. 

Response:  We  do  not  believe  that  we 
have  the  authority  to  make  adjustments 
based  on  Congressional  intent  because 
the  statutory  language  clearly  requires 
that  estimated  values  be  used  for 
computing  the  SGR  and  there  is  no 
provision  for  revising  the  estimates  to 
reflect  later  data.  Our  actions  are 
controlled  by  the  clear  statutory 
language.  Thus,  we  will  not  be  able  to 
make  adjustments  to  the  SGR  based  on 
later  data. 

However,  the  Administration's 
legislative  package  for  fiscal  year  2000. 
released  in  February  1999.  contains  a 
legislative  proposal  to  adjust  the  SGR  if 
later  data  are  different  from  earlier 
estimates,  as  well  as  to  address  issues 
relating  to  the  instability  of  the  SGR 
discussed  below.  The  changes  proposed 
are  all  budget  neutral.  If  Congress  enacts 
this  proposal  for  fiscal  year  2000,  we 
would  revise  the  SGR  for  fiscal  year 
2000  as  appropriate. 

V.  Technical  Problems  With  the 
Sustainable  Growth  Rate  System 

We  have  begun  to  forecast  the  SGR  for 
future  years,  and  it  appears  that  there  is 
some  instability  in  the  SGR  system.  In 
the  long-term,  updates  could  oscillate 
between  the  maximum  increase  and 
decrease  adjustments  due  to  the  use  of 
mismatched  time  periods  and  the  lag 
between  measurement  periods.  The 
solution  would  be  technical  and  would 
involve  the  matching  of  time  periods  for 
the  SGR  calculation,  the  actual  versus 
target  measurement,  and  the  update 
adjustment.  As  discussed  above  the 
Administration  has  submitted  a 
legislative  proposal  to  the  Congress  that 
will  address  these  factors  and  result  in 
less  oscillation  in  the  physician  fee 
schedule  update. 

VI.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.  S  C.  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  For  purposes 
of  the  RFA,  we  treat  all  physicians  and 
suppliers  as  small  entities.  Individuals 
and.  States  are  not  included  in  the 
definition  of  a  small  entity. 

Also,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 


hospitals.  That  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1 102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Legislative  changes  contained  in  the 
BBA  will  affect  expenditures  for 
physicians'  services  in  fiscal  year  2000, 
although  the  impact  will  be  slight,  and 
residual  effects  will  result  in  fiscal  year 
2000  from  the  calendar  year 
implementation  of  these  changes. 

We  are  not  preparing  an  analysis  for 
either  the  RFA  or  section  1 102(b)  of  the 
Act  because  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  have  reviewed  this  final  notice 
under  the  threshold  criteria  of  Executive 
Order  13132  of  August  4,  1999,  and 
have  determined  that  it  does  not 
significantly  affect  the  rights,  roles,  and 
responsibilities  of  States. 
(SecUons  1848(d)  and  (0  of  the  Social 
Security  Act)  (42  U  S  C.  1395w-4(d)  and  (0) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  September  1,  1999. 
Michael  M.  Hash, 

Deputy  Administrator.  Health  Care  Financing 
Administration. 

Approved:  September  20,  1999. 
Donna  E.  Shalala. 
Secretary. 

|FR  Doc.  99-25527  Filed  9-28-99;  9:58  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
propjosed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
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May  21,  1999 

Ms.  Nancy-Ann  DeParle 
Administrator 

Health  Care  Financing  Administration 
Departinenl  of  Health  and  Human  Services 
Hubert  H.  Humphrey  Building 
200  Independence  Avenue,  S  W 
Wa^gton,DC  20201 

Dear  Ms.  DeParie: 

The  undersigned  nation^]  medical  organizations  are  writing  to  urge  that  the  Health  Care 
FLoancing  Administration  (HCPA)  correct  the  estimates  xised  to  calciilatc  the  sustainable 
growth  rate  (SGR)  for  fiscal  years  1998  and  1999  in  accordance  with  actual  data.  In 
addition,  we  urge  HCFA  to  make  a  proportionate  adjustment  to  the  1999  conversion 
fee  tor  resulting  from  corrections  to  the  SGR. 

As  required  by  the  Balanced  Budget  Act  of  1997  (BBA),  the  conversion  fector  update 
each  calendar  year  involves  establishing  an  update  adjiistment  factor  (UAF)  that  is 
adjusted  aimuaily  by  the  SGR  system.  Establishment  of  the  UAF  and  SGR  involves 
estimates  and  projections  of  four  factors:  the  percentage  increase  in  fees  for  physician 
services,  the  percentage  change  in  enrollment  in  the  Medicare  fee-for-service  program, 
growth  in  gross  domestic  product  (GDP),  and  the  percentage  change  in  expenditures  for 
physician  services  due  to  law  and  regulations. 

In  regulations  establishing  the  SGR  for  fiscal  years  1998  and  1999,  HCFA  specifically 
discussed  that  its  estimates  of  changes  in  GDP  and  Medicare  fee-fbr-service  enrollment 
were  likely  to  prove  erroneous  once  actual  data  on  these  factors  became  available.  In 
1 998  and  1 999,  HCFA  based  the  SGR  on  estimated  GDP  growth  of  1.1  percent  and  1 ,3 
percent,  respectively.  Actual  GDP  growth  for  1998  was  almost  3  percent,  and,  based  on 
available  data  for  1999,  it  appears  that  GDP  growth  could  be  even  higher  than  in  1998. 
Further,  HCFA  estimated  that  Medicare  fee-for-service  enrollment  for  1999  would 
decrease  by  4.3  percent,  although  the  Congressioral  Budget  Office  (CBO)  has  a  much 
different  estimate.  Initially  CBO  projected  that  such  enrollment  would  decrease  by  only 
1 .9  percent,  but  CBO  more  recently  stated  that  changes  in  enrollment  are  likely  to  be 
cvMi  less  than  it  had  originally  anticipated.  Lef^  uncorrected,  errors  in  the  HCFA 
estimates  of  the  1998  SGR  alone  would  lead  to  a  $645  million  shortfall  in  Medicare 
paymcDts  for  physician  services  in  1 999  and  each  year  thereafter. 

This  is  unacceptable,  particularly  since  the  SGR  is  cumulative,  so  errors  in  the  SGR  are 
not  limited  in  their  impact  to  only  one  year.  Rather,  they  arc  compounded  each  year  with 
each  physician  payment  update.  We  do  not  believe  Congress  int«ided  for  physician 
payments  to  be  based  on  erroneous  calculations  that  could  lead  to  potentially  severe  and 
unjustified  payment  decreases.  HCFA  should,  therefore,  immediately,  or  as  soon  as 
practicable  in  the  case  of  1999  projections — 
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•  Adjust  its  SGR  estimate  for  fiscal  year  1 998  to  reflect  actual  data  on  real  per  capita 
GDP  growth  and  Medicare  enrollment  changes,  as  well  as  estimates  of  allowed 
expenditures  for  physician  services  impacted  by  these  enoneous  SGR  calculations; 

•  Correct  the  1 999  conversion  fector  to  reflect  the  corrected  SGR;  since  the  correct 
1999  conversion  factor  should  have  been  implemented  on  January  1, 1999,  HCFA 
should  "prorate"  the  conversion  factor  correction  so  that  total  payments  for  physician 
services  this  year  will  equal  the  total  amount  of  payments  that  would  have  been  made 
over  the  course  of  the  year  had  the  conversion  fector  been  implemented  correctly  on 
January  1;  and 

•  Revise  the  1999  SGR,  as  well  as  estimates  of  allowed  expenditures  for  physician 
services,  to  reflect  available  data  on  GDP  growth  and  enrollment  changes  prior  to 
computing  the  UAF  to  be  used  in  establishing  the  2000  payment  update. 

While  HCFA  had  initially  promised  to  adjust  the  1998  and  1999  SGR  to  reflect  actual 
data,  it  later  expressed  concem  that  it  does  not  have  the  statutory  authority  to  do  so  under 
existing  law.  We  believe  HCFA  does  have  such  authority  to  correct  these  errors,  and  that 
it  is  imperative  for  HCFA  to  accomplish  this  immediately. 

HCFA  must  by  regulation  establish  the  SGR,  along  vdith  estimates  of  each  £ftCtor 
comprising  the  SGR,  as  set  forth  in  section  1848(f)(2XA)  through  (D)  of  the  Social 
Securiiy  Act,  42  U.S.C.  §  l395w-4(fX2)(A)  through  (D),  includmg  estimates  of  changes 
in  GDP  and  Medicare  fee>for-service  enrollment  Thus,  the  gap  between  HCFA's 
published  estimates  of  and  actual  changes  in  enrollment  and  GDP  growth  is  a  result  of 
regulatory  action.  Under  section  1 848(f)(2XD),  42  U.S.C.  §  1395w-4(0(2XD),  Congress 
directed  HCFA,  in  calculating  the  SGR,  to  estimate  "the  percentage  change ...  in 
expenditures  for  all  physicians*  services  in  the  fiscal  year . . .  which  will  result  from 
changes  in  law  and  regulations. . . In  accordance  with  this  section,  HCFA  is  authorized, 
and  indeed  required,  by  Congress  to  make  adjustments  to  the  SGR  resulting  fiom 
HCFA*s  oroneous  projections  that  were  part  of  a  regulatory  change. 

Although  we  believe  the  BB  A  clearly  provides  HCFA  with  the  statutory  authority  to 
correct  any  projection  errors  related  to  the  SGR,  to  the  extent  that  HCFA  may  assert 
otherwise,  ^e  legislative  history  to  the  BB  A  provides  additional  substantiation  of 
Congress'  intent  that  HCFA  is  to  correct  these  projection  errors. 

The  Balanced  Budget  Act  of  1 995  (the  Act)-passed  by  Congress  but  vetoed  by  the 
President  for  reasons  completely  unrelated  to  the  SGR-contained  a  provision  mandating 
use  of  an  SGR  system  to  update  payments  for  physicians  services.  During  consideration 
of  this  legislation,  the  Physician  Payment  Review  Commission  (PPRC),  an  advisory  body 
to  Congress  (and  the  predecessor  to  the  Medicare  Payment  Advisory  Commission 
(MedPAC)),  made  c^tain  recommendations  to  Congress  concerning  an  SGR  type  of 
system.  Specifically,  the  PPRC  suggested  that  a  cumiulative  growth  rate,  such  as  the 
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SGR,  replace  the  annual  performance  standard  in  effect  under  law  existing  at  that  time. 
In  the  PPRC's  1995  Report  to  Congress,  in  discussing  "implementation  of  the  cumulative 
approach,"  it  stated  that  "[t]he  delay  before  updates  are  determined  could  be  shortened  by 
using  less  complete  information  or  projections  for  total  actual  spending.  Additional 
spending  not  reflected  in  the  estimates  of  spending  in  one  year  could  be  captured  in  the 
next..." 

The  PPRC  continued  to  have  concern  about  this  matter,  which  it  addressed  in  its  1 996 
Report  to  Congress.  It  stated  that  "[ojver  time,  more  Medicare  beneficiaries  arc  expected 
to  enroU  in  risk  contract  arrangements.  This  will  make  it  harder  to  project  fee-for-service 
Pan  B  enroUment  growth.  The  resulting  errors  in  projection  could  become  substantial, 
significantly  afBscting  the  accuracy  of  the  conversion  factor  updates."  To  address  these 
problems,  the  PPRC  stated: 

"Any  revision  to  the  Volume  Performance  Standard  system  should  annually 
correct  for  any  projection  errors  in  the  target  growth  rate  from  prior  years. 
...TlJs  limitation  [projection  errors]  could  be  readily  addressed  by 
incorporating  an  adjustment  into  the  sustainable  growth  rate  that  corrects  for 
previous  errors  in  the  projection." 

Since  the  PPRC  was  directed  by  Congress  to  review  matters  such  as  a  cumulative  growth 
rate  system  of  reimbursement  for  physicians,  and  the  PPRC  submitted  its 
reconunendations  to  Congress  under  formal  reports.  Congress  likely  took  the  PPRC 
concerns  stated  above  into  consideration  when  enacting  the  SGR  provisions  under  both 
budget  acts.  Thus,  there  is  no  reason  for  HCFA  to  assert  that  Congress  did  not  anticipate 
SGR  projection  errors,  which  historically  have  been  an  issue  of  concern  to  policymakers 
and  advisory  bodies  to  Congress. 

Accordingly,  we  urge  HCFA  to  immediately  adopt  our  above  recommendations  to  correct 
its  SGR  projection  errors  for  1998,  with  a  corresponding  mid-year  increase  in  the  1999 
payment  update  for  physicians'  services. 

Smccrely, 

American  Academy  of  Dermatology 
American  Academy  of  Facial  Plastic  and  Reconstructive  Surgery 
American  Academy  of  Fanuly  Physicians 

American  Academy  of  Neurology 
American  Academy  of  Ophthalmology 
American  Academy  of  Otolaryngology  Head  and  Neck  Surgery 
American  Academy  of  Physical  Medicine  and  Rehabilitation 
American  Association  for  Thoracic  Surgery 
American  Association  of  Clinical  Endocrinologists 
American  Association  of  Neurological  Surgeons 
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American  College  of  Cardiology 
American  College  of  Chest  Physicians 
American  College  of  Emergency  Physicians 
American  College  of  Gastroenterology 
American  College  of  Obstetricians  and  Gynecologists 
American  College  of  Osteopathic  Surgeons 
American  College  of  Physicians- American  Society  of  Internal  Medicine 
American  College  of  Rheumatology 
American  College  of  Surgeons 
American  Gastroenterological  Association 
American  Geriatrics  Society 
American  Medical  Association 
American  Medical  Group  Association 
American  Osteopathic  Association 
American  Psychiatric  Association 
American  Society  for  Gastrointestinal  Endoscopy 
American  Society  for  Therapeutic  Radiology  and  Oncology 
American  Society  of  Anesthesiologists 
American  Society  of  C^aract  and  Refractive  Surgeiy 
American  Society  of  Clinical  Oncology 
American  Society  of  Clinical  Pathologists 
American  Society  of  General  Surgeons 
American  Thoracic  Society 
American  Uxological  Association 
Association  of  American  Medical  Colleges 
College  of  American  Pathologists 
Congress  of  Neurological  Surgeons 
Joint  Council  of  Allergy,  Asthma  and  Immunology 
Medical  Group  Management  Association 
Renal  Physicians  Association 
Society  of  Cardiovascular  and  Interventional  Radiology 
Society  of  Nuclear  Medicine 
Society  of  Thoracic  Surgeons 
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Mr.  Jack  Emery 

Assistant  Director,  Department  of  Federal  Affairs 
Amencan  Medical  Association 
110 1  Vermont  Avenue,  N.W. 
Washington,  D  C.  20005 

Dear  Mr.  Emery: 

Thank  you  for  your  letter  to  the  Administrator  regarding  your  recommendation  that 
the  Health  Care  Financing  Admmistration  (HCFA)  revise  the  Sustamable  Growth 
Rate  (SGR)  for  fiscal  year  1998,  with  a  corresponding  mid-year  mcrease  m  the 
calendar  year  (CY)  1999  payment  update  for  physicians'  services.  I  am  responding 
on  her  behalf,  and  I  regret  the  delay  in  this  response. 

The  Balanced  Budget  Act  of  1997  requires  the  Secretary  to  publish,  by  August  1  of 
each  year,  an  SGR  based  on  estimates  of  the  percentage  mcrease  in  physician  fees, 
die  percentage  mcrease  m  fee-for-service  enrolhnent,  the  projected  percentage 
grov^rth  in  per  capita  gross  domestic  product,  and  the  percentage  change  m  physician 
expenditures  resulting  from  changes  m  law  or  regulations.  We  initially  considered 
revising  estimates  of  the  factors  used  in  settmg  the  SGR  once  actual  data  had 
become  available  for  calculating  the  physician  fee  schedule  update.  However,  we 
do  not  believe  that  we  have  the  authority 

language  clearly  requires  that  estimated  values  be  used  for  computing  the  SGR  and 
there  is  no  provision  for  revising  the  estimates  to  reflect  later  data.  Our  actions  are 
controlled  by  the  clear  stamtory  language,  notwithstandmg  statements,  such  as  those 
of  the  Physician  Payment  Review  Commission  that  you  cue.  that  may  be  argued  to 
be  indicative  of  Congressional  intent.  Thus,  we  will  not  be  able  to  make 
adjustments  to  the  SGR  based  on  later  data. 

However,  the  Administration's  legislative  package  for  fiscal  year  2000,  released  in 
February  1999,  contams  a  legislative  proposal  to  adjust  the  SGR  if  later  data  are 
different  from  earlier  estimates,  as  well  as  to  address  issues  relating  to  the  instability 
of  the  SGR  discussed  below.  The  changes  proposed  are  all  budget  neutral.  If 
Congress  enacts  this  proposal  for  fiscal  year  2000,  we  would  revise  the  SGR  for 
fiscal  year  2000  as  appropnate.  We  have  begun  to  forecast  the  SGR  for  future 
years,  and  it  appears  that  the  SGR  system  displays  some  mstability.  In  the  long 
term,  updates  could  oscillate  between  the  maximum  mcrease  and  decrease 
adjustments  due  to  the  use  of  mismatched  time  penods  and  the  lag  between 
measurement  periods.  The  solution  would  be  technical  and  would  involve  the 
matching  of  time  penods  for  the  SGR  calculation,  the  actual  versus  target 
measurement,  and  the  update  adjustment.  The  Administration's  legislative  proposal 
will  address  these  factors  and  result  in  less  oscillation  m  the  physician  fee  schedule 
update. 

A  similar  letter  has  been  sent  to  the  co-signers  of  your  letter.  I  hope  this 
information  is  helpful. 


Sincerely, 


Deputy  Administrator 
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Mr.  Ganske.  So  let's  just  be  straight.  You  do  not  know  whether 
they  have  been  answered. 

Mr.  Hash.  I  do  not  know  the  status  of  that  correspondence.  No, 
sir,  I  do  not. 

Mr.  Ganske.  And  if  they  had  not  been  answered,  would  that  be 
an  egregious  error? 

Mr.  Hash.  It  would  have  been  an  inappropriate  response  defi- 
nitely. 

Mr.  Ganske.  I  mean  this  goes  back  to  December  2,  1998,  within 
the  comment  period. 
Mr.  Hash.  I  cannot  defend-  

Mr.  Ganske.  Let's  just  assume  that  they  were  not  answered. 
Mr.  Hash.  I  would  prefer  not  to  assume  that.  Dr.  Ganske. 
Mr.  Ganske.  Okay.  Well,  we  have  no  record  that  they  were  an- 
swered. 

Mr.  Hash.  I  will  be  happy  to  furnish  you  a  record  as  we  have 
it  and  if  we  have  not  answered  those  letters,  we  will  do  so  prompt- 

ly. 

Mr.  BiLiRAKis.  The  gentleman's  time  has  expired. 

Michael,  if  the  gentlelady  who  is  next  would  be  considerate  here, 
let  me  ask  you.  A  couple  of  times  at  least  you  have  made  the  com- 
ments that  there  are  certain  things  that  BBA  will  now  allow  you 
to  do.  But  I  would  think  that  for  instance,  the  reimbursements  to 
managed  care — which  has  resulted  in  an  awful  lot  of  Medicare 
beneficiaries  losing  those  options  and  that  sort  of  thing,  you  know 
what  the  intent  of  the  Congress  was.  You  have  interpreted  it  a  dif- 
ferent way.  So  maybe  you  had  the  right  to  do  that. 

But  the  fact  of  the  matter  is  we  are  all  supposedly  trying  to  get 
things  worked  out  here.  If  there  is  certain  language  in  BBA  1997 
that  needs  to  be  changed  in  order  to  afford  you  the  flexibility  to  be 
able  to  make  some  of  these  changes,  why  haven't  you  commu- 
nicated that  to  us?  I  get  the  impression  that  HCFA  is  not  trying 
to  work  with  the  Congress  in  terms  of  making  some  of  these 
changes. 

Mr.  Hash.  Mr.  Chairman,  I  regret  that  impression  because  the 
kinds  of  things  I  outlined  in  my  opening  statement  are  reflective 
of  our  attempt  to  respond  in  a  constructive  way. 

Mr.  BiLlRAKlS.  I  know  but  I  mean  in  terms  of  what  we  can  do. 
You  have  shared  with  us  what  your  attempts  are  but  in  terms  of 
what  we  can  do  in  order  to  try  to  get  these  things  worked  out. 

Mr.  Hash.  I  think  that  is  part  and  parcel  of  our  offer  to  sit  down 
and  there  has  not  been  an  opportunity  to  actually  legislate  up  until 
now.  There  have  been  no  proposals  moving  forward  that  I  am 
aware  of,  but  we  are  certainly  at  a  place  where  we  would  like  to 
work  with  you  to  fashion  proposals. 

And  a  part  of  that  process  would  be  the  identification  of  statu- 
tory changes  that  would  either  extend  greater  flexibility  to  us  so 
that  we  could  exercise  discretion  and  judgment  or,  in  fact,  if  the 
agreement  is  that  it  needs  to  be  more  direct  in  terms  of  the  statu- 
tory language,  we  also  would  be  prepared  to  recommend  where  that 
should  be  the  case. 

Mr.  BILIRAKIS.  Okay.  Hopefully  we  can  do  that  together  on  a  bi- 
partisan basis. 

Ms.  Eshoo,  thank  you  for  your  indulgence. 
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Ms.  ESHOO.  Absolutely.  You  can  count  on  it. 

Mr.  Hash,  it  is  always  a  privilege  to  have  you  here  to  give  forth- 
right, solid  testimony.  You  take  shots  well  and  you  do  your  best  to 
answer  our  questions  directly  and  I  appreciate  that.  I  think  we 
should  all  acknowledge  in  this  room  that  we  all  have  kind  of  tough 
jobs  but  that  we  like  them,  too.  No  one  twisted  our  arms  off  to  do 
it,  each  one  of  us. 

Mr.  Hash.  Absolutely. 

Ms.  ESHOO.  So  we  are  burdened  but  we  are  privileged,  as  well. 

As  you  know,  in  1996  the  Congress  passed  and  the  President 
signed  into  law  the  FDA  Modernization  Act  to  streamline  the  FDA 
approval  process.  I  was  very  proud  to  be  the  Democratic  sponsor 
of  that  bill.  It  was  not  an  easy  bill  to  get  through  the  Congress  but 
we  did.  And  what  I  am  really  pleased  about  are  the  reports  that 
I  get  from  both  the  biotech  and  the  medical  device  people,  both  in 
my  district  and  across  the  country,  telling  me  that  FDA  is  approv- 
ing the  new  technologies  and  the  life-saving  drugs  and  the  devices 
that  bring  about  the  changes  faster  than  ever  before.  So  that  is  on 
the  plus  side. 

They  also  tell  me  that  they  still  cannot  get  their  products  to  pa- 
tients and  this  is  disturbing  to  me.  People  may  be  thinking,  well, 
why  is  she  raising  this?  It  was  her  bill.  That  is  why  she  is  raising 
it  during  this  hearing.  But  it  was  directed  toward  obviously  both 
saving  money  with  better  technologies  and  saving  money  in  areas 
that  were  invasive,  longer  stays,  et  cetera,  et  cetera.  I  wanted  to 
get  that  down  for  the  record. 

Now  since  there  are  these  complaints  about  getting  the  products 
to  patients  and  HCFA's  role  in  this,  can  you  tell  me  what  you  are 
doing  administratively  to  streamline  the  process  of  assigning  med- 
ical procedure  codes  and  classifying  new  technologies  and  updating 
the  payment  levels? 

And  as  a  follow-up  question,  it  is  also  my  understanding  that  be- 
cause of  Y2K  concerns  that  HCFA  has  stopped  assigning  new  pro- 
cedure codes  until  after  January  1.  Is  this  so  and  if  it  is,  what  im- 
pact do  you  think  this  will  have  on  Medicare  beneficiaries'  access 
to  new  technologies? 

Mr.  Hash.  Let  me  take  the  first  part  of  that  question,  if  I  may. 

With  respect  to  what  we  are  doing  to  ensure  that  advancements 
in  health  care  and  certainly  in  pharmaceuticals  and  devices  are 
brought  to  the  bedside  or  the  care  side  of  our  beneficiaries,  we  have 
launched  a  very  bold,  new  coverage  process,  decisionmaking  proc- 
ess at  HCFA  because  we,  too,  have  felt  that  the  importance  of 
these  advancements  being  made  available  under  our  coverage  pol- 
icy as  rapidly  as  possible  is  an  extremely  high  priority  for  us. 

As  a  result,  you  may  be  aware  we  have  instituted  a  new  coverage 
decisionmaking  process.  It  is  actually  modeled,  in  many  respects, 
after  the  FDA  process  for  approval.  It  has  a  very  open  and  trans- 
parent and  time-limited  review  cycle  for  applications  for  Medicare 
coverage.  It  involves  the  establishment  

Ms.  ESHOO.  When  was  it  launched? 

Mr.  Hash.  It  was  launched  the  first  of  July  1999.  We  published 
the  process  itself  this  spring  in  the  Federal  Register  and  it  became 
effective  on  the  first  of  July. 
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And  as  a  part  of  that,  we  put  into  place  what  we  call  a  coverage 
advisory  committee,  which  is  composed  of  125  imminent  scientists 
and  practitioners  from  around  the  country,  to  function  in  much  the 
way  that  the  FDA  advisory  councils  function,  where  subsets  of  that 
advisory  committee  will  be  asked  to  

Ms.  ESHOO.  That  is  good  news.  There  are  many  members  of  this 
subcommittee  that  worked  on  the  FDA  reform  on  both  sides  of  the 
aisle. 

Let  me  ask  you  this.  In  what  you  have  launched,  and  you  term 
it  as  being  bold,  is  there  anything  that  is  part  of  this  policy  or  in- 
ternal administratively  where  you  are  going  to  sit  down  and  review 
the  effectiveness  of  what  you  have  launched? 

Mr.  Hash.  Absolutely. 

Ms.  EsHOO.  So  that  you  can  track  these  timeframes  and  maybe 
give  a  report  back  to  us? 

Mr.  Hash.  Absolutely.  In  fact,  we  are  putting  up  on  our  website 
the  receipt  date  of  applications  for  coverage  process.  People  can 
track,  on  that  website,  where  it  has  been  assigned,  what  its  due 
date  is,  what  its  status  is,  whether  it  has  been  referred  to  the  advi- 
sory committee,  or  whether  a  decision  can  be  made  without  that. 
In  many  cases,  we  expect  to  clear  these  applications  within  90  days 
of  the  origination  of  the  application. 

Ms.  EsHOO.  And  the  reimbursement  codes  are  attached  to  this? 

Mr.  Hash.  Well,  the  first  step  is  the  coverage  itself  and  then,  as 
you  know,  we  rely  on  the  codes  through  a  system  that  is  estab- 
lished, in  effect,  by  the  AMA,  the  current  procedural  terminology. 

In  some  cases,  a  new  code  must  be  developed  for  something  for 
which  there  is  not  an  existing  code  that  is  appropriate.  That  proc- 
ess can  take  some  time.  It  is  not  a  process  that  we  run.  It  is  run 
by  clinicians  who  run  the  CPT  editorial  panel. 

But  nonetheless,  we  are  definitely  tr3dng  to  work  with  them  to 
make  sure  that  our  cycle  gets  the  new  coverage  items  into  the  CPT 
process  as  quickly  as  possible. 

Ms.  EsHOO.  Mr.  Chairman,  could  I  ask  for  your  consideration  for 
Mr.  Hash  to  answer  my  second  question  if  he  can  briefly? 

Mr.  BILIRAKIS.  Without  objection. 

Ms.  ESHOO.  Thank  you. 

Mr.  Hash.  Our  outside  contractors  on  Y2K  advised  us  that  in 
order  to  make  sure  we  could  do  recertification  of  the  readiness  of 
our  claims  processing  systems,  that  we  should  not  make  any  sys- 
tems changes  between  the  period  of  October  1  until  we  can  ensure 
our  systems  are  compliant  after  the  millennium  rollover. 

Ms.  ESHOO.  So  you  have  stopped  issuing  new  procedure  codes? 

Mr.  Hash.  Well,  people  can  still  get  a  new  procedure  code  and 
bill  but  if  it  is  not  reflected  in  the  current  codes  that  are  in  our 
claims  processing  system,  it  would  not  be  recognized. 

Ms.  ESHOO.  Does  that  have  anything  to  do  with  the  payment 
level,  though,  what  you  have  just  described? 

Mr.  Hash.  It  could  affect  that  but  what  I  would  like  to  do  is  if 
I  may,  I  would  like  to  have  someone  who  could  more  knowledgeably 
explain  exactly  the  relationship  of  our  stand-down  with  respect  to 
changes  in  our  claims  processing  and  how  that  affects  the  recogni- 
tion of  new  codes  between  now  and  after  the  new  year. 
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Ms.  ESHOO.  I  think  everyone  is  sufficiently  Y2K'd  out  in  the 
country.  It  is  this  term.  My  mother  keeps  saying  to  me,  "What  does 
that  mean?"  But  at  any  rate  it  does  have  something  to  do  with  the 
underl3ang,  I  think,  the  underlying  reason  for  today's  hearing.  It  is 
a  contributor  to  it. 

So  I  will  look  forward  to  getting  

Mr.  BiLlRAKlS.  And  we  will  continue  to — believe  me,  this  is  not 

it.  We  will  continue  and  hopefully  

Mr.  Hash.  I  would  like  to  follow  up  with  you,  if  I  may. 
Ms.  ESHOO.  I  would  be  delighted.  Thank  you  very  much. 
Mr.  BILIRAKIS.  Mr.  Bryant  will  inquire. 

Mr.  Bryant.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr.  Hash, 
for  being  here.  I  have  a  number  of  questions  so  if  you  could  keep 
your  answers  as  brief  as  possible.  And  in  the  event  I  do  not  get  as 
complete  answers  as  you  want  to  give  or  you  do  not  respond  to  all 
of  them,  could  you  furnish  me  an  answer  in  writing  afterwards? 

Mr.  Hash.  I  would  be  happy  to. 

Mr.  Bryant.  Let  me  follow  up  very  quickly  with  Dr.  Ganske's 
question,  an  area  that  I  have  an  interest  in,  about  the  SGRs.  My 
understanding  is  that  the  BBA  requires  you  to  publish  for  the  year 
2000  this  SGR  for  physician  services  by  August  1,  and  we  are  be- 
yond that  now.  I  understand  that  has  to  be  used  in  this  next  fiscal 
year. 

Where  are  we  on  that  and  when  might  we  see  this  notice  pub- 
lished? 

Mr.  Hash.  My  understanding  is  I  believe  that  that  is  a  part  of 
a  regulation  that  we  are  publishing  on  the  physician  fee  schedule, 
which  is  due  out  at  the  end  of  October,  which  again  the  statute  re- 
quires publication  60  days  in  advance  of  the  year  in  which  it  ap- 
plies. That  is  my  understanding. 

If  I  am  not  correct  about  that,  I  want  to  get  back  to  you,  but  I 
think  it  is  a  part  of  that  rulemaking  that  is  going  forward  now. 

Mr.  Bryant.  It  is  not  going  to  be  ready,  is  it,  by  the  beginning 
of  

Mr.  Hash.  I  am  correct  that  it  actually  is  going  to  be  a  separate 
notice  from  the  October  physician  regulation  and  that  it  is  cur- 
rently in  clearance  in  our  department  and  we  expect  to  publish  it 
shortly,  meaning  within  the  next  week  or  2,  I  believe. 

Mr.  Bryant.  Let  me  move  on.  I  am  again  bouncing  from  subject 
to  subject  here. 

In  the  area  of  what  Medicare  has  traditionally  covered,  the  ad- 
ministration of  medications,  infusions,  injections  in  an  office  visit, 
Medicare,  according  to  some  sources,  appears  to  be  changing  its 
policy  so  that  none  of  the  medications  will  be  covered  if  there  is  a 
possibility  that  it  could  be  self-administered  by  a  patient,  regard- 
less of  how  frail  that  patient  might  be. 

Is  that  true?  Is  Medicare  changing  its  policy  on  covering  these 
drugs  that  could  be  administered  in  a  physician's  office?  And  if  so, 
briefly  why? 

Mr.  Hash.  We  are  working  on  a  regulation  to  clarify  the  statu- 
tory admonition,  which  is  that  outpatient  drugs  are  excluded  from 
Medicare  coverage  when  they,  in  fact,  are  self-administered. 

There  is,  we  believe,  reason  to  believe  w^e  have  not  been  as  clear 
or  precise  as  we  should  be  about  what  those  conditions  are  and 
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how  we  make  those  distinctions  about  what  is  self-administered 
and  what  is  not,  and  we  expect  to  publish  a  regulation,  a  proposed 
regulation  for  comment  this  fall. 

Mr.  Bryant.  Okay,  I  think  that  will  be  sufficient. 

Regarding  telemedicine,  our  Governors  just  had  a  conference  of 
southern  Governors  in  Tennessee  and  that  has  been  one  of  the  top- 
ics. Certainly  I  have  seen  some  issues  where  HCFA  has  had,  I  be- 
lieve, narrow  interpretations  that  I  believe  in  the  long  run  are 
going  to  stifle  or  chill  the  growth  of  this  technology,  telemedicine, 
regarding  the  occurrence  of  consultation  in  real-time,  who  is  a  pre- 
senting practitioner,  the  definition,  and  those  kinds  of  things. 

And  again  I  would  urge  HCFA  to  look  at  these  issues  so  that  we 
can,  particularly  in  rural  areas  across  the  country,  take  advantage 
of  this  new  technology. 

Mr.  Hash.  Let  me  assure  you  that  we  are  doing  that.  You  may 
recall  that  Secretary  Shalala  wrote  a  letter  to  the  Congress  in 
which  she  identified  four  issues  that  had  been  raised  in  the  tele- 
medicine arena,  a  couple  of  which  you  just  mentioned,  and  that  she 
directed  the  department  to  make  a  review  of  that  and  that  basi- 
cally has  fallen  to  HCFA's  responsibility. 

We  are  reviewing  those  issues  and  we  are  going  to  be  issuing  a 
report  on  our  analysis  and  recommendations  with  regard  to  those 
four  issues  that  are  in  the  secretary's  letter. 

Mr.  Bryant.  In  regard  to  nursing  homes,  I  had  occasion  to  visit 
those,  also,  and  one  complaint  was  the  $1,500  cap  on  therapy,  as 
opposed  to  hospitals  not  having  the  cap.  Do  you  see  any  change 
there?  Do  you  think  that  might  be  appropriate  to  reconsider?  That 
was  a  serious  concern. 

Mr.  Hash.  I  think  it  is  fair  to  say  that  as  we  have  looked  across 
the  issues  that  have  been  raised  about  BBA  impacts,  the  therapy 
caps  has  been  among  those  at  the  top  of  the  list  in  terms  of  the 
evidence  that  is  out  there  that  there  may  be  an  inadequate  oppor- 
tunity for  rehabilitation  therapies  in  general  to  be  made  available 
to  patients,  particularly  in  the  nursing  home  setting.  And  that  is 
an  issue  that  we  want  to  work  with  you  on  in  terms  of  a  Medicare 
reform  proposal. 

As  you  may  know,  this  provision  got  added  to  the  BBA  at  the 
very  end.  It  was  not  one  which  we  recommended.  I  think  when  it 
got  extended  to  cover  all  settings  except  hospital  outpatient  depart- 
ments, it  took  on  a  cast  that  perhaps  has  created  unintended  con- 
sequences and  we  would  like  to  work  with  you  on  that. 

Mr.  Bryant.  If  I  might  ask  you  quickly  to  respond  in  writing  to 
one  final  question  in  terms  of  the  winners  and  losers  in  any  kind 
of  implementation  of  a  new  payment  system,  we  have  heard  a  lot, 
and  I  know  we  heard  a  lot  in  the  districts  about  people  who  per- 
ceive themselves  as  losing  in  this. 

On  the  other  side,  can  you  identify,  again  in  late-filed  testimony, 
the  groups  who  will  benefit  from  this  new  system  and  explain  why 
their  reimbursement  rates  would  go  up? 

Mr.  Hash.  Are  you  referring  to  hospital  outpatient  pajonents  or 
all  

Mr.  Bryant.  APCs. 

Mr.  Hash.  Right,  yes,  sir. 

Mr.  Bryant.  Thank  you. 
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Mr.  BiLlRAKlS.  In  the  letter  that  you  refer  to  from  Secretary 
Shalala,  v/ould  you  please  submit  that  as  part  of  the  record? 

Mr.  Hash.  I  would  be  happy  to,  Mr.  Chairman. 

Mr.  BILIRAKIS.  Without  objection,  it  will  be  included  in  the 
record.  Thank  you  very  much. 

[The  letter  from  Secretary  Shalala  follows:] 

Depart!vient  of  He.'^.th  axd  Human  Sermces 
The  Secretary  of  Health  and  Human  Services 

November  9,  1999 

The  Honorable  Kent  Conrad 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Conrad:  I  am  pleased  to  inform  you  and  the  members  of  the 
Rural  Health  Care  CoaHtion  that  the  final  rule  implementing  Medicare  payment  for 
teleconsultation  in  rural  health  professional  shortage  areas  will  be  pubhshed  on  No- 
vember 2.  The  Department  of  Health  and  Human  Services  believes  that  telemedi- 
cine  has  potential  for  extending  access  to  medical  care  to  beneficiaries  located  in 
rural  and  medically  isolated  areas  and  we  are  pleased  that  this  rule,  reflecting  the 
statutory  changes  made  by  the  Balanced  Budget  Act  of  1997  (BBA),  will  expand  cov- 
erage for  telemedicine. 

Payment  for  teleconsultation  represents  a  significant  improvement  over  tradi- 
tional Medicare  poUcy  for  rural  areas  by  allowing  payment  for  a  service  that  histori- 
cally has  required  a  face-to-face,  "hands  on"  encounter.  This  rule  is  a  first  step  in 
refining  face-to-face  requirements  for  a  medical  service  under  Medicare  to  accommo- 
date telemedicine  services.  We  are  open  to  developing  modifications  to  Medicare 
telemedicine  coverage  and  payment  policies  as  the  law  permits  and  as  more  pro- 
gram experience  in  this  area  is  obtained.  We  have  identified  several  issues  related 
to  teleconsulting  that  we  will  need  to  address  further.  We  "will  send  recommenda- 
tions to  Congress  in  a  year. 

This  final  rule  implements  the  changes  in  telemedicine  eligibility,  coverage,  and 
conditions  of  Medicare  pa\Tnent  made  by  the  BBA.  First,  in  accordance  with  the 
BBA,  the  rule  implementing  payment  for  teleconsultation  specifies  that  eligibility 
for  teleconsultation  is  limited  to  rural  health  professional  shortage  areas.  We  have 
interpreted  the  definition  of  a  health  professional  shortage  area  broadly  to  include 
both  full  and  partial  county  rural  health  professional  shortage  areas  and  to  consider 
the  site  of  presentation,  that  is,  where  the  beneficiary  is  physically  located  during 
the  consultation,  in  determining  eUgibihty  for  teleconsultation. 

The  rule  also  indicates  that  the  scope  of  covered  services  is  consultation  services 
for  which  payment  may  be  made  under  Medicare.  These  services  include:  ofHce  or 
other  outpatient  consultations;  initial  and  follow-up  inpatient  consultations;  and 
confirmatory  consultations. 

The  rule  implements  the  statutory  provision  for  Medicare  pa>Tnent  for  a  consulta- 
tion service  that  is  dehvered  via  telecommunications  systems.  As  a  condition  of  pay- 
ment, the  patient  must  be  present  and  the  teleconsultation  must  involve  the  partici- 
pation of  the  referring  practitioner,  or  a  practitioner  ehgible  to  be  a  referring  practi- 
tioner who  is  an  employee  of  the  actual  referring  practitioner,  as  appropriate  to  the 
medical  needs  of  the  beneficiary. 

Additionally,  under  the  regulation,  the  technology'  used  to  deliver  a  teleconsulta- 
tion must  allow  the  consultant  to  conduct  an  examination  of  the  patient  in  "real 
time,"  using  interactive  audio  and  video  telecommunications  equipment.  The  re- 
quirement that  the  patient  be  present,  a  presentation  practitioner  participate,  and 
interactive  audio  and  video  equipment  be  used  is  a  substitute  for  a  face-to-face  ex- 
amination which  is  a  coverage  requirement  for  consultation  under  Medicare.  Note 
that  the  "real  time"  requirement,  needed  to  permit  interaction  of  patient  and  con- 
sultant, does  not  require  use  of  high-end,  full  motion  interactive  video  equipment; 
less  expensive  technologies  may  permit  "real  time"  examination.  The  requirement, 
however,  would  not  allow  payment  for  a  teleconsultation  when  traditional  store-and- 
forward  technology  is  used. 

The  rule  also  implements  the  statutory  provision  that  the  pavTnent  must  be 
shared  between  the  referring  and  consulting  practitioner,  and  that  pa\Tnent  must 
not  exceed  the  current  fee  schedule  of  the  consultant.  The  rule  specifies  that  the 
consulting  practitioner  v,ill  receive  75  percent  and  the  referring  practitioner  v,-ill  re- 
ceive 25  percent  of  the  consultant's  fee  schedule  amount.  The  geographic  practice 
cost  index  applicable  to  the  location  of  the  consulting  practitioner  will  be  used  for 
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pricing  teleconsultation  claims.  By  using  the  consultant's  location  for  pricing  claims, 
the  payment  amount  for  teleconsultation  will  be  the  highest  allowed  by  the  statute. 

We  recognize  that  we  will  need  to  address  certain  issues  you  and  your  colleagues 
have  raised  as  we  move  forward  to  further  develop  Medicare  telemedicine  policy. 
Congress  and  the  Administration  must  have  a  clearer  picture  of  the  policy  and  fi- 
nancial implications  of  several  issues  related  to  teleconsxiltation  including:  (1)  the 
use  of  store-and-forward  technologies  used  as  a  method  for  delivering  medical  serv- 
ices; 92)  the  use  of  registered  nurses  and  other  medical  professionals  not  recognized 
as  practitioners  under  Medicare  to  present  the  patient  to  the  consulting  practitioner; 
and  (3)  the  appropriateness  of  current  consultation  codes  for  reporting  consultations 
delivered  via  communications  systems.  Below  is  a  brief  discussion  of  these  issues: 

•  In  exploring  the  use  of  store-and-forward  technology,  our  primary  objective  will 

be  to  determine  if  or  when,  store-and-forward  technologies  permit  dehvery  of  a 
medical  service  that  warrants  a  separate  and  distinct  payment  from  Medicare. 
As  mentioned  above.  Medicare  does  not  make  separate  payment  for  the  review 
of  a  previous  medical  examination.  Program  integrity  implications  of  moving  in 
this  direction  may  be  significant.  Additionally,  specific  attention  will  be  given 
to  how  store-and-forward  technology  is  being  used  in  dermatology. 

•  With  regard  to  the  practitioners  who  may  be  eligible  to  present  the  patient  to  the 

consultant,  we  will  examine  the  circumstances  in  which  a  registered  nurse,  U- 
censed  practical  nurse,  or  other  medical  professional  who  is  not  recognized  as 
a  practitioner  under  Medicare  may  have  the  qualifications  to  present  the  pa- 
tient to  the  consultant. 

•  Finally,  we  recognize  that  the  current  coding  structure  for  consultation  services 

may  not  be  appropriate  for  reporting  some  forms  of  teleconsultation.  We  will  ex- 
amine the  possibility  of  expanding  the  scope  of  coverage  under  telemedicine  to 
include  additional  existing  services  that  are  consultive  in  nature,  and  the  devel- 
opment of  new  codes  to  identify  services  specific  to  telehealth. 
In  a  year,  we  will  send  recommendations  to  Congress  regarding  these  issues.  We 
look  forward  to  working  with  you  in  providing  increased  medical  access  for  Medicare 
beneficiaries  through  the  use  of  telemedicine.  A  similar  letter  has  been  sent  to  the 
other  members  who  cosigned  your  letter. 
Sincerely, 

Donna  E.  Shalala 

Mr.  BiLlRAKlS.  Mr.  Green. 

Mr.  Green.  Thank  you,  Mr.  Chairman.  Like  everyone,  I  would 
like  to  thank  Mr.  Hash  for  being  here. 

Under  HCFA's  proposed  rule  on  hospital  outpatient  prospective 
payment  system,  you  propose  to  reimburse  new  cancer  drugs, 
which  is  anything  after  1996,  at  the  lowest  APC  rate,  which  is 
$59.13. 

In  my  opening  statement  I  am  sure  you  heard  that  I  am  con- 
cerned that  if  implemented,  this  proposal  would  have  a  crippling 
impact  on  cancer  care  and  would  essentially  stop  the  development 
of  new  drugs.  And  what  company  would  invest  its  resources  in  a 
drug  that  would  be  reimbursed  at  such  a  low  level,  especially  when 
they  take  into  consideration  this  lower  reimbursement  rate  is 
locked  in  for  well  over  half  the  cancer  patients  in  the  population? 

First  of  all,  why  was  the  decision  made  to  place  all  new,  innova- 
tive drugs  in  the  lowest  payment  category? 

Mr.  Hash.  Well,  let  me  just  say  the  issue  for  us  now,  Mr.  Green, 
is  that  we  are  equally  concerned  about  the  impact  of  the  outpatient 
prospective  payment  system  proposal  on  cancer  drugs,  or  cancer 
therapy  with  chemotherapy  agents.  And  as  you  know  and  have 
mentioned  in  your  statement,  we  are  actively  engaged  in  reviewing 
the  comments  that  we  have  received  on  this.  We  intend  to  address 
many  of  these  issues  in  the  final  rule  that  we  will  publish  at  the 
end  of  this  year. 

I  want  to  assure  you  that  it  is  also  a  serious  concern  of  ours  and 
our  commitment  is  that  we  want  to  make  sure  that  this  system  in 
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no  way  presents  any  barriers  for  appropriate  cancer  care  for  any 
of  our  beneficiaries. 

With  respect  to  the  specifics  in  the  proposed  rule  last  September, 
I  think  all  of  us  recognize  that  in  the  area  of  drugs  that  the  data 
that  were  available  to  us  to  develop  a  hospital  outpatient  prospec- 
tive payment  system  were  not  adequate.  Therefore,  we  have  con- 
tracted with  an  outside  contractor  for  the  purpose  of  surveying,  in 
particular,  cancer  and  other  high-cost  and  often  infrequently  used 
drugs  so  that  we  have  a  much  richer  and  better  data  base  on  the 
cost  of  drugs  that  are  now  on  the  market. 

We  expect  to  use  that  information  to  inform  the  revisions  to  our 
process  in  the  regulation. 

Mr.  Green.  The  second  part  of  that  is  what  impact  does  HCFA 
believe  placing  these  therapies  in  the  lowest  payment  category 
have  on  utilization,  as  well  as  on  future  research  and  development? 
And  also  I  guess  these  rates,  the  impact  on  the  10  free-standing 
cancer  centers  we  have  in  our  country.  One  of  them  is  in  Houston 
but  also  Sloan-Kettering  and  the  Cleveland  Clinic. 

Mr.  Hash.  Well,  let  me  again  say  the  reason  we  publish  proposed 
rules  is  so  that  we  can  get  comment  and  advice  about  how  we  can 
make  it  better  and,  in  this  area,  we  intend  to  make  it  better.  And 
I  do  not  want  to  defend  the  particular  aspects  of  the  proposed  rule 
because  we  put  it  out  there  to  the  best  that  we  could,  based  on  the 
data  that  we  had,  but  we  are  struggling  to  get  a  better  sense  of 
this  particular  issue  so  that  our  final  rule  takes  that  into  account. 

As  you  know,  even  in  the  proposed  rule — and  this  is  not  widely 
understood— we  are  actually  proposing  to  separate  in  this  system 
the  payment  for  the  drug  itself  and  the  payment  for  the  adminis- 
tration. So,  if  an  individual  comes  in,  is  administered  a  chemo- 
therapy agent  in  a  hospital  outpatient  clinic,  there  is  an  adminis- 
tration APC  for  billing  purposes. 

Depending  on  what  the  drug  is,  in  the  initial  proposal  we  created 
four  separate  categories  for  chemotherapy  drugs.  We  are  obviously 
reviewing  that  issue  based  on  the  comments,  to  make  sure  that  we 
adequately  reflect  the  costs  of  the  drugs  that  are  now  in  use. 

Mr.  Green.  We  know  that  a  doctor's  recommendation  or  opinion 
are  the  No.  1  reason  why  patients  are  seen  and  receive  a  certain 
type  of  treatment  like  cancer  screening  or  a  particular  treatment 
or  therapy.  And  while  I  think  we  all  agree  that  reimbursement  lev- 
els should  never  influence  a  provider's  decision  to  recommend  one 
treatment  over  another,  I  am  concerned  that  if  the  hospital  out- 
patient PPS  is  implemented  as  proposed,  there  will  be  no  way  that 
we  can  avoid  this  problem.  Do  you  agree  or  do  you  have  a  com- 
ment? 

Mr.  Hash.  I  think,  in  our  final  rule,  we  do  not  want  that  to  be 
a  consequence  of  the  new  payment  system.  What  we  are  trying  to 
do  is  to  put  together  groupings  of  related  services  in  order  to  create 
prospective  payments  that  provide  an  incentive,  not  only  for  access 
to  the  best  and  most  appropriate  therapy,  but  for  health  care  pro- 
viders to  provide  their  care  in  the  most  efficient  and  economical 
way  possible. 

Obviously,  as  someone  mentioned  earlier,  we  are  trying  to  find 
the  right  balance  between  incentives  for  efficiency  and  economy 
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and  the  appropriate  assurance  of  access  to  covered  services  for  our 
beneficiaries. 

Mr.  Green.  I  notice  in  your  statement  where  you  said  HCFA, 
you  are  looking  at  the  3-year  budget  to  make  it  budget-neutral. 
Does  HCFA  have  the  authority  to  phase  the  PPS  in  over  3  years 
and  make  it  budget-neutral? 

Mr.  Hash.  We  do  believe  that  we  could  have  a  transition  on  a 
budget-neutral  basis  in  implementing  the  hospital  outpatient  pay- 
ment system. 

Mr.  Green.  Thank  you,  Mr.  Chairman, 

Mr.  BILIRAKIS.  I  thank  the  gentleman. 

Mr.  Greenwood  will  inquire. 

Mr.  Greenwood.  Thank  you,  Mr.  Chairman. 

I  want  to  raise  a  question  or  an  issue  that  is  not  directly  related 
to  the  Balanced  Budget  Act  which  is  crucial  to  Pennsylvania's  hos- 
pitals, and  that  is  the  disproportionate  share  issue  that  is,  I  think, 
unique  to  Pennsylvania. 

Since  1986  Pennsylvania  hospitals  were  able — in  fact,  the  FIS, 
fiscal  intermediaries,  assembled  the  data  to  count  general  assist- 
ance days  toward  the  DSH  pa3nTients  for  Pennsylvania  hospitals 
and,  as  you  know,  last  year  HCFA  decided  that  not  only  was  that 
not  going  to  continue  forward  but  that,  in  fact,  HCFA  was  going 
to  go  back  and  collect  from  all  of  these  hospitals.  It  was  a  tremen- 
dous blow.  I  think  the  number  is  on  the  order  of  magnitude  of  $200 
million  in  Pennsylvania. 

Several  of  us.  Chairman  Thomas  and  myself,  have  raised  this  as 
an  issue  of  concern  and  I  would  like  to  understand  your  position 
on  that. 

Mr.  Hash.  Yes,  sir.  Mr.  Greenwood,  this  has  been  an  extraor- 
dinarily difficult  issue  for  us.  Obviously  it,  I  believe,  arises  from  a 
failure  on  the  part  of  our  contractor  to  apply  appropriately  the  stat- 
ute and  regulations  in  this  area.  I  believe  that  our  review  of  the 
formula  that  is  in  the  law  for  determining  Medicare  DSH  payments 
makes  it  very  clear  that  for  purposes  of  hospital  days  that  are  to 
be  included  in  this  calculation,  it  is  days  associated  with  individ- 
uals entitled  to  benefits  under  Medicaid,  Title  XIX  of  the  Social  Se- 
curity Act. 

Unfortunately,  in  the  case  of  Pennsylvania,  the  State  seems  to  be 
reporting  to  the  fiscal  intermediary  data  that  put  together  not  only 
Medicaid  days  but  also  days  associated  with  patients  that  were  eli- 
gible for  a  general  assistance  program  in  Pennsylvania.  That  co- 
mingling  of  the  days  produced  a  larger  disproportionate  share  ad- 
justment than  would  be  authorized  under  the  statute  if  it  did  not 
include  those  general  assistance  days. 

And  under  the  law,  we  believe  that  we  did  not  have  any  choice 
but  to  collect  overpayments  that  were  made  in  error  in  regard  to 
the  inclusion  of  these  inappropriately  covered  days. 

Mr.  Greenwood.  Well,  is  that  your  conclusion?  Is  that  HCFAs 
conclusion,  that  you  do  not  have  the  statutory  authority  to  

Mr.  Hash.  Yes,  sir,  that  is  our  conclusion.  And  my  understanding 
is  the  fiscal  intermediaries  that  serve  those  hospitals  have  already 
initiated  the  process  of  recovery  and  that  it  is  ongoing. 
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Mr.  Greenwood.  That  is  very  much  the  case,  with  devastating 
consequences.  Do  you  have  a  position  on  whether  you  would  Uke 
the  statute  changed  so  that  you  can  right  this  wrong? 

Mr.  Hash.  I  think  actually  that  is  a  matter  we  should  discuss. 
I  think  the  reasons  behind  the  statute  having  been  written  the  way 
it  was,  presumably  at  some  point  people  believed  that  the  dis- 
proportionate share  adjustment  in  Medicare  should  be  limited  to 
the  fraction  of  days  for  low-income  patients  and  the  proxy  for  low 
income  was  Medicaid-eligible  individuals.  If  people  want  to  enlarge 
that  proxy  

Mr.  Greenwood.  No,  I  do  not  think  that  is  the  question,  sir. 
Sorry  for  interrupting  you.  I  think  Pennsylvania  hospitals  are  con- 
tent with  the  notion  that  forward,  looking  forward,  those  days  will 
not  be  counted  anymore.  The  hard  part  is  going  back  and  hitting 
hospitals  that  are,  in  fact,  very  strapped  because  of  BBA  issues  and 
hitting  them  again  with  this  double  whammy  is  tough.  And  we  are 
going  to  pursue  giving  you  the  authority  to  at  least  not  have  to  go 
back  and  get  those  payments. 

Let  me  quickly  turn  to  an  issue  that  is  close  to  that  raised  by 
Mr.  Green,  and  that  is  the  exempt  cancer  centers,  including  Fox 
Chase,  which  is  in  my  area,  serves  my  area. 

Under  the  Balanced  Budget  Act,  we  directed  HCFA  to  consider 
establishing  a  separate  payment  methodology  that  recognizes  the 
special  mission  of  these  centers.  My  understanding  is  that  HCFA 
has  declined  to  do  that,  not  to  consider  but  to,  in  fact,  come  up  with 
a  separate  payment  methodology. 

And  it  is  my  belief  that  these  cancer  centers,  including  Fox 
Chase,  are  being  hammered  and  are  losing  significant  dollars  and 
are  threatened  by  this  outcome.  Could  you  discuss  HCFA's  think- 
ing in  this  regard? 

Mr.  Hash.  We  have  not  reached  a  fmal  judgment  on  that  ques- 
tion because  that  will  be  part  of  the  final  rulemaking  for  the  hos- 
pital outpatient  prospective  payment  system. 

We  are  very  much  aware  of  the  concerns  of  cancer  centers.  There 
are  10  of  them  around  the  country.  And  obviously  the  Congress,  as 
you  pointed  out,  identified  some  special  authority  for  treatment  of 
them  and  we  are  continuing  to  review  that  question.  We  have  not 
made  our  final  decisions  on  it. 

One  of  the  things,  again,  that  may  have  been  somewhat  mis- 
leading is  that  the  impact  assessments  that  went  out  with  the  pro- 
posed rule  indicated  a  very  large  impact  on  cancer  hospitals.  We 
think  that,  in  part,  stems,  again,  from  data  problems  in  that,  in 
some  cases,  people  may  have  billed  for  cancer  treatments  with  the 
drug  and  the  administrative  costs  together,  as  opposed  to  sepa- 
rately. The  data  we  have  may  not  have  broken  it  out  properly. 

Under  the  proposed  rule,  we,  as  I  mentioned  a  moment  ago,  pro- 
posed to  pay  separately  for  administration  and  separately  for  the 
drug  and  separately  for  each  dose  of  drug  that  is  administered.  We 
want  to  make  sure,  through  additional  efforts  on  the  data  side, 
that  we,  in  fact,  have  a  better  assessment  of  the  impact  of  this  pro- 
posal on  cancer  centers. 

But  I  want  you  to  know  that  we  do  not  intend  to  disadvantage 
and  cause  those  centers  not  to  be  able  to  provide  the  valuable  serv- 
ice they  are  providing  to  patients  who  require  cancer  treatment. 
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Mr.  Greenwood.  Thank  you.  i 

Mr.  BiLiRAKis.  Miss  Capps  to  inquire.  1 

Ms.  Capps.  Thank  you.  I  want  to  thank  Mr.  Hash  for  being  here  I 

today.  I  appreciate  your  testimony.  ! 

You  spoke  earUer  about  some  of  the  steps  that  HCFA  has  taken  j 

or  will  take  to  lessen  the  impact  of  the  cuts  on  small  rural  hos-  j 

pitals  and  I  am  hoping  that  in  the  next  couple  of  minutes  you  can  ; 

elaborate  a  little  bit  on  this.  ' 

Most  specifically,  we  have  been  hearing  so  many  negative  projec- 
tions about  the  proposed  hospital  outpatient  PPS,  prospective  pay- 
ment system,  that  it  is  easy  to  forget  that  this  change  is  a  very  pro-  \ 
consumer  provision.  Under  the  current  system,  seniors  end  up  pay-  \ 
ing  about  50  percent  of  the  total  bill  and  for  most  other  parts  of  \ 
the  Part  B  benefits  the  co-pay  is  around  20  percent.  And  could  you  ! 
remind  our  committee  of  the  disadvantages  of  this  current  system 
and  how  the  proposed  payment  system  will  take  effect?  ; 

Mr.  Hash.  I  would  be  happy  to,  Ms.  Capps.  \ 

Briefly,  as  many  of  you  know,  historically  beneficiaries  have  paid  ; 

coinsurance  for  their  hospital  outpatient  services  on  the  basis  of  \ 
the  hospital  charge,  which  was  on  a  charge  schedule  at  the  time 

they  received  those  services.  That  charge  does  not  necessarily  bear  ^ 

any  relationship  to  what  the  program  ultimately  determines  is  the  \ 

appropriate  amount  for  the  service.  i 

What  the  BBA  changes  enable  us  to  do,  is  to  bring  those  bene-  ' 

ficiary  coinsurance  payments  into  line  with  20  percent  of  the  Medi-  | 

care  payment  amount,  which  was  the  intention  and  certainly  the  \ 
statutory  provision.  Up  until  now,  beneficiaries  have  been  subject 
to  a  coinsurance  that  was  based  on  hospital  charges  that  were 

raised  very  dramatically  over  time.  This  resulted  in  some  of  those  ; 
copayments  equalling  as  much  as  50  percent  or  even  more  of  the 

payment  that  was  made  to  the  hospital  for  those  services.  The  BBA  i 

fixes  that.  j 

Ms.  Capps.  And  could  I  also  mention  that  the  AARP  has  written  j 

a  letter  to  the  speaker,  which  I  would  like  to  submit  a  copy  of  this  I 

letter  for  the  record?  < 

Mr.  BILIRAKIS.  Without  objection. 

[The  letter  follows:]  . 
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August  12, 1999 

The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of  Representatives 
Washington,  DC  20515 

Dear  Mr.  Speaker 

The  Balanced  Budget  Act  (BBA)  of  1997  corrected  a  flaw  in  the  calculation  of 
beneficiary  coinsurance  for  hospital  outpatient  services.  For  years.  Medicare 
beneficiaries  were  forced  1o  pay  significantly  higher  coinsurance  for  hospital  . 
outpatient  services  than  for  other  Part  B  sen/ices.  In  fact,  in  recent  years,  many 
beneficiaries  have  paid  as  much  as  50  percent  of  the  total  payment  to  hospitals 
for  outpatient  services  through  their  coinsurance.  The  BBA  began  to  address 
this  problem  by  slowly  phasing  coinsurance  back  down  to  the  correct  level  of  20 
percent  of  the  total  payment  to  hospitals. 

We  understand  that  concerns  are  now  being  raised  about  how  the  outpatient 
prospective  payment  system  and  the  coinsurance  correction  are  bein^ 
implemented.  AARP  believes  that  before  Congress  makes  changes  to  the  BBA 
provision  or  HGFA  undertakes  an  administrative  change,  there  needs  to  be  a 
thorough  examination  of  the  issues  and  the  implications,  including  an 
understanding  of  what  revisions  in  the  policy  would  mean  for  beneficiaries' 
outpatient  coinsurance  and  their  Part  B  premium. 

For  instance,  we  believe  it  is  important  to  consider  whether  the  changes  under . 
consideration  would  require  beneficiaries  to  pay  a  higher  monthly  Part  B 
premium.  Beneficiaries'  Part  B  premium  is  already  projected  to  nearly  double  . 
from  $45.50  a  month  in  1 999  to  $84.60  by  2008.  A  significant  proportion  of  this  " 
increase  is  attributable  to  the  changes  made  by  the  BBA  Since  the  amount  of  a 
beneficiary's  monthly  premium  is  directly  tied  to  the  level  of  Part  B  spendirig,  and 
hospital  outpatient  services  are  paid  out  of  the  Part  B  Trust  Fund,  beneficiaries' 
premiums  will  rise  If  Medicare  increases  payments  for  outpatient  services. 

Beneficiaries  would  also  be  adversely  affected  if  the  implementation  of  the  new 
outpatient  prospective  payment  system  (PPS)  was  delayed.  A  delay  in 
outpatient  PPS  and  the  coinsurance  "fix"  would  force  beneficiaries  to  continue  to" 
pay  increasingly  higher  coinsurance  rates  for  outpatient  services.  In  addition',  if 
a  delay  In  PPS  resulted  in  higher  Part  B  spending  for  outpatient  services,  the 
beneficiary  premium  could  also  rise. 

601  E  Sxreet.  NW   TX^shington,  DC  20049     (202)434-2277  Tvww.aaip-oi^ 
Joseph  S.  Perkins   President  Honce  B.  Deets   Exeathve  DiratoT 
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Page  Two 


Correcting  the  inequity  in  beneficiary  coinsurance  for  outpatient  sen/Ices 
remains  a  high  priority  for  AARP  and  our  members.  For  years,  beneficiaries 
have  been  subject  to  an  unfairly  high  coinsurance  for  outpatient  services,  A  very 
slow  correction  for  this  inequity  was  put  into  place  by  the  BBA.  New  changes 
should  not  delay  the  coinsurance  correction  further  or  asl^  beneficiaries  to  pay 
instead  through  increases  in  their  Part  B  premium.  Therefore,  we  urge  Members 
of  Congress  to  carefully  weigh  ail  of  the  implications  of  making  changes  to  the 
BBA  outpatient  coinsurance  provision.  If  changes  are  made,  then  the  impact  on 
beneficiary  coinsurance  and/or  premiums  must  be  clearly  understood. 

If  you  have  any  questions,  please  feel  free  to  call  me  directly  or  have  your 
staff  contact  Tricia  Smith  or  Kirsten  Sloan  of  our  Federal  Affairs  staff  at 
(202)434-3770. 


Sincerely, 


Horace  B.  Deets 


cc:  Michael  Hash,  HCFA  Deputy  Administrator 
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Bringing  lifitifKCs  of  ccperUncc  and  Ua^dmhip  To  serve  all  generations. 

How  the  "Glitch"  in  Medicare  Hospital  Outpatient 
Coinsurance  Directly  Affects  Beneficiaries 

When  il  comes  to  mosi  hospital  outpatient  services,  Medicare  beneficiaries  pay 
significantly  more  than  the  usual  20%  coinsurance.  In  fact,  beneficiaries  pay,  on 
average,  47  %  of  what  the  hospital  actually  is  paid  (by  Medicare  and  the  beneficiary) 
for  the  service.  A  "glitch"  in  the  law  allows  hospitals  to  sliift  costs  by  charging 
beneficiaries  more  than  20  %  of  what  Medicare  determines  is  a  reasonable  amount  for  a 
service.  Here  is  a  real  case  example  of  how  this  can  affect  the  average  beneficiaiy. 

Medicare  beneficiary  Jeanette  D.  of  Santa  Teresa,  New  Mexico  had  surgery  performed 
in  a  hospital  outpatient  department.  The  hospital  charged  56,275.53  for  the  procedure 
(See  #1,  Form  1).  Jeanette's  Explanation  of  Medicare  Benefits  (EOMB)  form 
indicated  that  she  owed  SI, 255. 11  in  coinsurance  (See  #2,  Form  1).  The  remaining 
balance  of  the  charges  was  $5,020.42  (See  #3,  Form  1),  yet  the  hospital  bill  indicated 
that  Medicare  paid  only  S815.S1  (See  #4,  Form  2).  Since  the  hospital  agreed  to  accept 
assignment,  it  did  not  attempt  to  collea  the  remaining  $4,204.61  (See  #5,  Form  2), 

Jeanette's  coinsurance  for  the  procedure  was  not  based  on  Medicare's  approved 
payment  of  S815.81.  Instead,  it  was  based  on  the  total  $6,275.53  charged  by  the 
hospital.  As  a  result,  Jeanette's  "20%"  coinsurance  totaled  51,255.11  -  20%  of  what 
the  hospital  charged  and  61%  of  what  the  hospital  was  actually  paid  for  the 
procedure. 

This  is  only  one  of  the  thousands  of  cases  where  Medicare  beneficiaries  pay 
significantly  more  than  the  typical  20%  coinsurance  for  hospital  oirq)atient  services. 
The  irony  is  that  many  older  Americans  believe  that  services  performed  in  hospital 
outpatient  departments  are  more  cost-efiective  than  iiqjatient  sei^ces  —  yet 
beneficiaries  end  up  paying  more  out-of-pocket  as  outpatients  than  they  would  if  they 
had  stayed  in  the  hospital. 

Because  of  the  increasing  number  of  beneficiaries  who  receive  services  in  hospital 
outpatient  departments,  the  inequity  in  the  coinsurance  has  become  a  widespread 
problem.  As  hospitals  continue  to  increase  their  charges,  the  amount  that  beneficiaries 
pay  in  coinsurance  will  coniiniie  to  skyrocket. 
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Some  argue  that  this  really  isn't  a  direct  out-of-pocket  cost  because  most  Medicare 
beneficiaries  have  Medigap  coverage.  While  most  beneficiaries  have  some  form  of 
supplemental  coverage,  this  glitch  in  the  law  should  not  result  in  beneficiaries  being 
pushed  into  the  Medigap  market  as  a  way  of  finding  relief  from  exorbitant  outpatient 
costs.  Moreover,  even  with  supplemental  coverage,  beneficiaries  are  still  vulnerable  to 
greater  costs  passed  directly  on  to  them  through  higher  Medigap  premiums.  A  portion 
of  the  increase  in  1996  premiums  for  some  supplemental  plans  was  directly  attributable 
to  rising  outpatient  costs. 


To  forther  illustrate  Jeanette's  case,  copies  of  the  Explanation  of  Medicare  Benefits 
(EOMB)  and  the  bill  submitted  by  the  hospital  are  attached.  The  numbers  on  the  forms 
correspond  to  the  information  provided  below. 


#1      $6,275.53  —  The  hospital's  total  charge  for  the  procedure 
#2     -$1.255.11  —  20%  ofibs  hospital's  charge/ Jeanette's  coinsurance 
#3      $5,020.42  —  The  remaining  balance  of  the  charges 
#4         $815.81  —  Medicare's  actual  payment  amount 
#5      $4,204.61  —  Amount  the  hospital  wrote  off  on  the  basis  of  accepting 
Medicare  assignment 


$1,255.11  -  Jeanette's  coinsurance:  61%  of  the  total  payment 
$  815.81-  Medicare' s  payment:  39%  of  the  total  payment 
$2,070.92  -  Total  payment  to  hospital 
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Ms.  Capps.  Thank  you.  Asking  that  the  BBA  reforms  not  delay  | 
this  transition  to  20  percent  and  maybe  you  could  speak  even  fur-  j 
ther  about  how  delaying  it,  how  it  is  going  to  affect  seniors.  i 

Mr.  Hash.  Well,  I  think  it  is  clear  that  hospital  charges  for  out-  i 
patient  services  are  likely  to  continue  to  rise  for  a  number  of  rea-  ■ 
sons  that  have  been  talked  about  already  here  today.  So,  as  we 
continue  to  delay  implementation,  those  coinsurance  payments  con- 
tinue to  go  up.  We  would  like  to  bring  that  into  line  as  quickly  as  j 
possible.  ! 

Ms.  Capps.  And  if  I  have  a  little  bit  more  time,  back  to  my  origi-  i 
nal  question.  You,  in  a  broad  way,  outlined  some  of  the  steps  that  i 
you  are  taking  to  lessen  the  impact  of  cuts  to  small,  rural  hospitals.  ■ 
My  district  is  going  to  be  listening  for  your  elaboration  in  the  re-  j 
maining  time  on  how  this  is  going  to  happen.  \ 

Mr.  Hash.  Let  me  just  quickly  tick  off  the  things  I  mentioned 
somewhat  briefly  earlier.  We  are  delaying  the  expansion  of  the  hos-  [ 
pital  transfer  policy,  which  has  been  applied  to  10  DRGs,  but  was  * 
scheduled  to  be  applied  more  broadly.  We  have  delayed  that,  which  | 
will  be  of  benefit,  I  think,  not  only  to  rural  but  to  other  hospitals, 
we  well.  I 

We  talked  about  the  transition,  on  a  budget-neutral  basis  to  the  ; 
implementation  of  the  hospital  outpatient  prospective  payment  sys- 
tem. We  have  talked  about  delaying  what  is  called  the  "volume  i 
control  mechanism,"  which  is  referred  to  in  the  BBA  as  basically  j 
an  annual  target  to  be  applied  to  the  growth  in  hospital  outpatient  j 
payments.  We  have  decided  to  suspend  imposing  that  target  1 
growth  rate  for  the  first  few  years  of  the  PPS.  1 

We  also  have  committed  ourselves  to  changing  the  criteria  that 
allows  rural  hospitals  to  qualify  for  use  of  the  urban  hospital  index,  ? 
which  has  the  effect  of  increasing  Medicare  payments  to  those  I 
rural  hospitals.  And  we  have  talked  about  using  the  hospital  wage 
index  to  adjust  pajmients  under  the  hospital  outpatient  prospective 
payment  system  from  year  to  year. 

I  think  those  changes,  combined  with  the  President's  setting 
aside  of  this  fund,  the  $7.5  billion,  to  smooth  out  any  unintended 
consequences  of  the  BBA,  represent  real  acknowledgement  of  the 
importance  of  supporting  rural  hospital  providers  and  all  providers 
who  are  low- volume  providers. 

Ms.  Capps.  When  I  go  back  home,  how  soon  can  we  begin  to  see 
this?  I  do  not  think  it  has  registered  yet,  at  least  among  the  hos- 
pitals that  I  am  in  touch  with. 

Mr.  Hash.  Well,  many  of  the  things  I  mentioned  are  associated 
with  implementation  of  the  outpatient  prospective  payment  system, 
which,  of  course,  has  not  occurred  yet.  So  these  will  be  associated 
with  that  process,  which  will  come  later  next  year.  The  wage  index 
change  is  being  put  into  place  right  away,  so  we  are  getting  ready 
to  publish  the  new  criteria  for  that  so  that  there  will  be  an  easier  \ 
opportunity  for  hospitals  in  rural  areas  to  qualify  for  a  more  favor-  | 
able  wage  adjustment.  I 

Ms.  Capps.  Thank  you.  l 

Mr.  BiLlRAKlS.  Mr.  Deal  to  inquire.  j 

Mr.  Deal.  Thank  you,  Mr.  Chairman.  j 
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In  your  prepared  statement  you  indicate  that  the  solvency  for  the 
Medicare  Trust  Fund  is  projected  to  be  2015,  which  is  one  of  the 
more  optimistic  out-years  that  I  have  seen  projected. 

You  also  indicate  that  the  President's  proposal  in  the  2000  budg- 
et would  ask  for  a  $7.5  billion  infusion  of  money  from  the  surplus, 
the  anticipated  surplus.  I  have  several  questions  in  that  regard. 

The  2015  insolvency  date,  is  that  the  projected  date  without  any 
other  additional  infusion  and  without  any  other  statutory  changes 
to  the  current  system? 

Mr.  Hash.  Yes,  sir.  That  is  a  projection  actually  that  is  made  on 
behalf  of  the  trustees  of  the  Medicare  Trust  Fund.  It  is  their  esti- 
mate, which  is  calculated  by  the  actuary,  the  Office  of  the  Actuary 
at  the  Health  Care  Financing  Administration. 

Mr.  Deal.  Do  you  know  the  either  daily,  monthly  or  annual  def- 
icit is  at  the  current  time? 

Mr.  Hash.  I  do  not  have  it  with  me,  but  I  do  know  that  it  exists 
and  is  readily  accessible  and  I  would  be  happy  to  furnish  it  to  you. 

Mr.  Deal.  And  I  believe  that  projection  for  that  deficit  will  in- 
crease significantly  after  about  the  year  2010? 

Mr.  Hash.  I  wish  I  had  the  figures  here.  My  recollection  is  that 
the  deficit  does  appear  sometime,  under  current  assumptions,  after 
2010.  I  just  do  not  have  the  schedule  in  front  of  me. 

Mr.  Deal.  I  recognize  that  questions  about  surplus  have  always 
been  fluctuating  figures.  Is  the  $7.5  billion  proposal  a  one-shot  in- 
fusion out  of  anticipated  surplus  for  the  year  2000? 

Mr.  Hash.  I  think  the  best  way  to  answer  that  is  that  the  $7.5 
billion  is  part  of  a  broader  comprehensive  proposal  that  the  Presi- 
dent has  put  forward  that  involves  not  only  the  smooth-out  of  the 
BBA  issues  that  we  have  been  talking  about  this  morning,  but  also 
the  structural  reforms  to  the  Medicare  program  and,  very  impor- 
tantly, the  dedication  of  a  significant  portion  of  the  surplus  to  the 
Medicare  Trust  Fund. 

To  answer  it  more  specifically,  the  estimate  of  the  $7.5  billion 
was  the  effect  of  making  changes  that  would  actually  affect  years 
through  2001  to  2009.  So  it  is  an  effect  that  is  estimated  over  a 
10-year  period. 

Mr.  Deal.  So  it  is  not  just  a  one-shot  infusion  of  supposedly  sur- 
plus funds. 

Mr.  Hash.  As  you  think  about  changing  BBA  policies  that  result 
in  pajnnent  changes,  those  have  ripple  effects  that  carry  on  beyond 
the  year  in  which  they  are  made.  And  the  $7.5  billion  is  intended 
to  be  a  fund  that  would  cover  the  out-years,  up  to  10  years  worth 
of  out-years  costs  associated  with  whatever  package  of  smooth-out 
changes  to  the  BBA  are  agreed  to  by  the  Congress. 

Mr.  Deal.  And  would  the  surplus  funds  be  surplus  from  the  in- 
come tax  general  revenue  stream  or  would  it  require  using  the  sur- 
plus from  the  Social  Security  Trust  Fund? 

Mr.  Hash.  These  are  actually — the  $7.5  billion  is  anticipated  to 
be  from  what  we  refer  to,  I  believe,  as  on-budget  surpluses,  which 
are  surpluses  generated  without  regard  to  surpluses  in  Social  Secu- 
rity or  Medicare  trust  funds. 

Mr.  Deal.  And  that  figure  once  again  is  over  what  period  of 
time? 

Mr.  Hash.  Ten  years. 
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Mr.  Deal.  So  it  would  be  $7.5  billion  over  a  10-year  period  from 
anticipated  surpluses. 

Mr.  Hash.  That  is  correct,  on-budget  surpluses. 

Mr.  Deal.  Mr.  Chairman,  I  would  like  to  yield  the  remainder  of 
my  time  to  my  colleague.  Dr.  Ganske. 

Mr.  Ganske.  Mr.  Hash,  I  am  very  disturbed  with  the  gist  of  some 
of  your  comments  as  it  relates  to  the  SGR.  Basically  when  you  talk 
about  the  gross  domestic  product  component  of  this,  as  well  as  the 
percentage  of  recipients,  of  beneficiaries  who  are  in  managed  care, 
you  admit  that  you  were  off. 

Mr.  Hash.  Those  were  errors. 

Mr.  Ganske.  Those  were  errors.  I  mean  it  is  right  there.  You 
admit  it.  The  facts  are  the  facts. 
Mr.  Hash.  I  do.  Dr.  Ganske. 

Mr.  Ganske.  But  then  what  you  say  is  well,  but  we  made  an 
error,  but  even  though  this  is  a  method  of  calculation  for  payment 
that  is  cumulative — in  other  words,  if  you  make  an  error  now  and 
if  it  is  not  corrected,  that  compounds — sort  of  like  compound  inter- 
est  

Mr.  Hash.  That  is  correct. 

Mr.  Ganske.  That  we  are  just  going  to  let  it  go. 

You  know,  I  was  one  of  the  authors  of  this  bill  and  we  are  in  the 
process,  the  staff  and  I,  of  looking  up  the  pertinent  sections  for  this 
bill. 

I  believe  you  have  the  statutory  authority  to  go  back  and  fix  that 
error,  which  you  readily  admit  is  an  error.  And  we  will  provide  you 
with  the  language  on  that.  And  I  believe  that  this  is  more  than  just 
sloppy  if  you  do  not  fix  this. 

And  I  want  you  to  take  a  message  to  Secretary  Shalala  on  this, 
a  strong  one,  okay?  If  you  make  a  mistake,  own  up  and  fix  it  but 
do  not  compound  over  the  next  5  years  the  error.  You  have  got 
statutory  authority  to  fix  an  error.  There  is  nothing  in  that  statute 
that  I  know  of  that  fixes  an  error  in  stone,  and  it  should  be  done. 

I  do  not  think  Congress  has  to  pass  a  law  on  this.  It  is  already 
in  the  statute. 

Mr.  BILIRAKIS.  A  very  short  response. 

Mr.  Hash.  We  intend  to  fix  it  and  that  is  why  the  President's 
budget  includes  legislation  to  fix  it.  We  do  not  want  to  leave  it 
unaddressed  and  we  intend  to  act  on  that,  with  the  help  of  the 
Congress. 

Mr.  BILIRAKIS.  The  gentleman's  time  has  expired. 

Miss  DeGette  to  inquire. 

Ms.  DeGette.  Thank  you,  Mr.  Chairman. 

The  first  thing  I  want  to  talk  to  you  about,  Mr.  Hash,  is  this  ex- 
ample I  used  in  my  opening  statement  of  the  woman  who  is  blind 
from  diabetes  and  who  is  trying  to  keep  her  diabetes  under  control 
and  now,  under  the  Balanced  Budget  Act,  she  used  to  get  home 
health  care  but  now  she  cannot  get  someone  to  come  and  fill  the 
syringes.  She  used  to  have  a  registered  nurse  and  maybe  she  does 
not  need  a  registered  nurse  but  now  she  cannot  get  anybody. 

And  this  leads  to  the  obvious  tension  that  we  are  all  trying  to 
grapple  with  here,  which  is  on  the  one  hand,  you  do  not  want  to 
provide  services  that  are  not  needed  or  provide  people  who  are 
more  qualified  than  not.  On  the  other  hand,  what  do  we  do  about 
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people  like  this  with  a  very  real  need  for  services  who  are  slipping 
through  the  cracks? 

I  know  you  addressed  the  rehabilitation  issue  but  this  is  sort  of 
a  different  issue. 

Mr.  Hash.  Well,  the  case  you  cited  is  an  extraordinarily  sympa- 
thetic one.  I  think  all  of  us  are  struck  by  this.  This  is  a  situation 
that  is  most  unfortunate  and  we  should  find  a  way  to  address  it. 

I  would  say,  as  you  know,  it  does  beg  this  larger  question  of  ex- 
actly what  are  the  terms  for  covering  home  health  services.  And  up 
until  now,  the  law  has  been  pretty  explicit — that  it  requires,  among 
other  things,  that  an  individual  needs  a  skilled  level  of  service,  and 
that  has  been  defined  as  a  registered  nurse's  skill  level  or  a  reg- 
istered therapist's  skill  level. 

That  is  not  to  say  that  people  do  not  need  other  kinds  of  services 
that  do  not  require  that  level  of  skill,  but  the  benefit  design  cur- 
rently does  not  speak  to  unskilled  services  as  a  basis  for  home 
health  coverage  under  Medicare. 

And  it  obviously,  as  we  have  looked  at  what  has  been  going  on 
in  home  care,  one  of  the  things  that  grew  the  most  rapidly  was  the 
home  health  aide  visits.  It  was  not  the  RN  visits  or  the  therapist 
visits  that  were  growing  so  rapidly.  It  was  the  home  health  aide 
visits.  And  the  difficulty  with  that  was  that  access  to  the  aide  cov- 
erage under  the  home  health  benefit  is  linked  to  the  first-order 
question:  Does  the  patient  meet  the  need  for  a  skilled  level  service? 
If  they  do,  then  they  are  also  qualified  for  aide  services,  as  well. 

Ms.  DeGette.  Right.  But  this  is  what  drives  my  constituents 
crazy  about  the  government,  is  because  it  is  sort  of  like  Alice  in 
Wonderland  to  them.  Well,  I  need  this  but  not  that. 

Now  I  understand  that  the  home  health  care  area  was  and  still 
is  probably  the  most  rife  area  with  fraud  and  abuse.  On  the  other 
hand,  in  an  effort  to  cut  that  down,  what  we  are  doing  is  for  seem- 
ingly meaningless  bureaucratic  reasons  to  these  constituents,  we 
are  cutting  off  very  real  services. 

I  wonder  if  HCFA  has  given  any  thought  to  how  we  can  balance 
this  out.  As  I  said,  this  is  an  extremely  sympathetic  case.  But  it 
is  not  the  only  case.  There  are  other  examples. 

Mr.  Hash.  I  am  sure  you  would  appreciate  that  we  are  not  in  a 
position,  I  think,  to  say  that  we  should  supply  aide  services  to  peo- 
ple who  could  benefit  from  them,  notwithstanding  whether  or  not 
they  qualify  for  a  skilled  service. 

Ms.  DeGette.  So  you  do  not  think  there  is  any  solution  to  situa- 
tions like  this. 

Mr.  Hash.  Well,  I  do  not  think  within  the  current  structure  of 
the  statute  

Ms.  DeGette.  I  understand  but  part  of  the  context  of  this  hear- 
ing is  how  can  we  fix  things. 

Mr.  Hash.  Right.  I  think  we  could  definitely  talk  about  ways  in 
which  the  statute  might  be  changed. 

Ms.  DeGette.  And  does  HCFA  have  any  ideas  on  that? 

Mr.  Hash.  Well,  I  do  not  have  a  proposal  on  that  and,  as  you 
might  know,  there  would  be  a  significant  cost  associated  with  it 
and  we  would  need  to  weigh  that,  along  with  the  other  priorities 
that  need  to  be  addressed  or  people  want  to  address. 
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So  I  think  that  is  obviously  what  makes  this  undertaking  ex- 
traordinarily challenging. 
Ms.  DeGette.  I  agree. 

The  second  question  that  is  sort  of  related  is  this  streamlined  in- 
herent reasonableness  test  in  the  balanced  budget  agreement.  I  am 
wondering  if  HCFA  has  any  kind  of  standard  that  it  is  using  to 
make  sure  that  beneficiary  access  and  quality  of  care  are  not  com- 
promised with  these  IR  payment  adjustments. 

To  give  you  an  example,  I  have  a  letter  from  Congressman 
Weldon  in  front  of  me  where  he  is  talking  about  these  diabetes 
strips,  the  reimbursement  being  cut  by  10  percent  and  the  effect 
that  that  has  on  patients. 

Mr.  Hash.  We  are  taking  a  very  careful  approach  to  the  use  of 
the  authority  in  the  BBA  on  inherent  reasonableness  and  we  recog- 
nize that  as  we  use  that  authority  to  make  changes  nationally  that 
we  need  to  have  firm  market  pricing  data  available  to  base  those 
decisions  on.  We  are  not  moving  forward  until  we  have  a  better 
sense  of  market  prices  on  issues  before  we  make  any  changes  like 
this. 

But  I  would  say  to  you  that  in  many  of  these  areas,  and  test 
strips  is  one  of  them,  we  had  a  report  by  the  HHS  Inspector  Gen- 
eral that  we  were  significantly  overpaying  for  those  items.  So,  that 
is  why  it  ended  up  being  addressed  as  it  did. 

But  again,  I  hasten  to  add  that  in  order  to  exercise  this  authority 
appropriately,  we  need  to  make  sure  we  have  the  data  base  upon 
which  to  judge  what  things  are  reasonably  available  for  in  the  mar- 
ketplace. 

Ms.  DeGette.  Thank  you. 

Mr.  BILIRAKIS.  Mrs.  Cubin  to  inquire. 

Mrs.  CUBIN.  Thank  you,  Mr.  Chairman. 

I  am  somewhat  confused  but  first  I  want  to  make  the  statement 
that  I  realize  the  focus  of  this  hearing  is  on  the  Medicare  fee-for- 
service  policy  changes  that  are  contained  in  the  BBA  but  since  Wy- 
oming even  yet  relies  almost  completely  on  fee-for-service,  I  think 
we  have  been  affected  in  a  much  more  devastating  way  than  other 
States  and  other  places  with  higher  population. 

In  my  State,  if  we  lose  one  single  doctor,  that  means  hundreds 
or  thousands  of  people  do  not  have  any  access  to  health  care  at  all. 

I  want  to  go  back  a  little  bit  to — and  by  the  way,  thank  you  for 
all  the  cooperation  that  you  have  given  us  in  working  through 
these  things  and  the  questions  you  have  answered  so  far. 

I  want  to  go  back  to  Dr.  Ganske's  line  of  questioning  a  little  bit. 
I  do  not  understand  why  you  need  help  from  Congress  to  fix  the 
mistakes  that  were  made  with  the  real  GDP  and  the  fee-for-service 
enrollment  because  one  of  the  four  items  that  you  are  allowed  to 
use  in  these  adjustments  is  the  impact  of  changes  in  legislative  or 
regulatory  initiatives. 

So  it  seems  to  me  you  have  the  ability  to  go  back  and  correct  the 
mistakes  that  have  been  made  so  this  cumulative  problem  does  not 
move  forward.  So  please  tell  me  why  you  think  you  need  a  legisla- 
tive fix. 

Mr.  Hash.  I  would  be  glad  to,  and  I  am  glad  you  raised  it  again 
because  I  want  to  emphasize  a  point  I  did  not  make  to  Dr.  Ganske, 
which  is  that  the  errors  he  is  referring  to  are  projection  errors. 
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They  were  made  by  the  actuaries.  I  believe  we  have  the  finest, 
most  professional,  most  independent  actuaries  and  I  know  that 
these  were  errors  that  are  attendant  to  the  estimating  process. 

So  it  is  not  a  case  of  being  sloppy  or  intentionally  

Mrs.  CUBIN.  Nobody  has  a  crystal  ball. 

Mr.  Hash.  Right.  So  I  want  to  make  it  clear  that  I  do  not  think 
there  were  intentional  errors. 
Mrs.  CUBIN.  I  agree. 

Mr.  Hash.  They  were  associated  with  the  estimating  process. 

Second,  we  have  carefully  and  thoroughly  and,  I  would  say,  ex- 
haustively tried  to  review  the  statute  with  our  general  counsel  at 
HHS  to  determine  whether  or  not  the  statutory  language  allows  us 
to  correct  for  projection  errors.  The  opinion  that  we  have  been 
given  is  that  the  statute  does  not  acknowledge  the  authority  to 
make  projection  error  corrections. 

We  would  like  to  have  that  authority  and  have  recommended  it 
in  the  President's  budget  proposals  that  are  pending  here  in  the 
Congress  now. 

Mrs.  CUBIN.  So  you  do  not  think  that  your  regulatory  allowance, 
if  you  will — I  do  not  see  why  it  would  not  because  projections,  mak- 
ing those  projections  are  what  is  allowed  through  the  regulations 
that  you  adopted,  as  I  understand  it. 

Mr.  Hash,  But  the  statute  requires  that  projections  be  made  by 
the  actuary  on  the  factors  that  Dr.  Ganske  raised  and  those  are  not 
a  part  of  the  rulemaking  regulatory  process.  We  have  not  promul- 
gated a  rule  that  projects  either  enrollment  in  managed  care  plans, 
wiiicxi  ui^c  of  ihc  issues,  or  in  the  growth  in  the  GDP,  which  is 
the  other  issue  he  cited. 

These  are  reserved  to  the  province  of  the  independent  actuaries 
to  make  these  projections.  If  they,  in  fact,  make  errors,  we  want 
to  be  able  to  correct  them.  And  they  are  going  to  make  errors  and 
the  errors  are  going  to  be  in  both  directions,  I  might  add.  It  is 
equally  possible — in  fact,  it  has  occurred  in  the  past  where  we  have 
underestimated  effects  and  that  we  have  not  gone  back  and  tried 
to  take  money  back  from  people  as  a  result  of  that. 

But  I  think  the  important  point  here  is  that  we  want  to  make 
the  change.  We  want  to  correct  the  error  and  not  have  it  ripple  for- 
ward to  all  the  SGRs  of  the  future. 

Mrs.  CUBIN.  Well,  thank  you.  At  least  now  I  understand  what 
the  thinking  is  and  I  did  not  understand  that  at  all. 

Mr.  Hash.  We  would  welcome  Dr.  Ganske's  support  and  your 
support  to  have  the  authority  put  into  the  law  in  upcoming  legisla- 
tion. 

Mrs.  CUBIN.  I  am  glad  that  I  am  married  to  a  doctor  and  not  a 
lawyer  because  this  just  seems  like  such  a  nit-picky  thing,  that  be- 
cause this  is  projections,  we  cannot  use  the  legislative  language  be- 
cause I  believe  very  strongly  that  was  the  legislative  intent. 

Mr.  Hash.  I  understand. 

Mrs.  CUBIN.  Then  I  want  to  just  ask  another  thing  as  far  as  im- 
plementation of  this  goes. 

Mr.  BiLiRAKis.  If  you  can  do  it  really  quickly. 

Mrs.  CUBIN.  I  can.  It  has  to  do  with  HCFA  not  yet  having  begun 
the  refinement  that  was  mandated  by  Congress  on  the  practice  ex- 
pense values  and  the  regulation  or  the  proposed  regulation  not  al- 
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lowing  staff  of  practitioners  who  provide  the  major  part  of  their 
service  in  a  hospital  but  the  staff  in  their  office,  not  allowing  that 
to  be  included  in  the  practice  expense  values. 

Mr.  BiLiRAKis.  That  is  an  area — I  am  sorry;  I  did  not  mean  to 
interrupt. 

Mrs.  CUBIN.  Go  ahead. 

Mr.  BiLiRAKis.  I  was  just  going  to  say  it  is  something  we  want 
to  continue  to  look  at.  Do  you  have  a  very  brief  

Mr.  Hash.  I  have  a  very  short  answer,  which  is  that  was  in  the 
proposed  rule,  Mrs.  Cubin,  and  we  are  in  the  process  of  fmalizing 
the  rule.  We  have  not  made  our  fmal  decisions  and  that  is  an  issue 
we  are  familiar  with  and  we  have  it  under  review  and  we  intend 
to  address  it  in  the  final  rule. 

Mr.  BILIRAKIS.  But  are  you  in  the  process  of  doing  that,  going  to 
take  into  consideration  the  additional  data  that  has  been  submitted 
by,  I  believe,  the  AMA?  Because  if  they  sent  out  a  survey  and  got- 
ten additional  responses  and  my  understanding  is  that  you,  HCFA, 
may  not  be  planning  to  take  into  consideration  

Mrs.  Cubin.  The  policy  was  based  on  34  responses  and  I  believe 
there  are  154  or  something  like  that  more  now. 

Mr.  BILIRAKIS.  Right. 

Mr.  Hash.  Briefly,  it  is  my  understanding,  and  I  would  like  to 
make  sure  that  I  could  correct  my  statements  if  I  am  speaking  in 
error — it  would  be  unintentional — but  what  I  understand  is  that 
we  did  not  have  sufficient  data  or  time  at  the  time  we  got  some 
information.  The  data  situation  may  be  changing. 

It  is  important  to  recognize  that  in  our  evaluation  of  practice  ex- 
pense values  for  physician  services,  we  are  keeping  open,  during  all 
4  years  of  a  transition  to  the  new  practice  expense  values,  the  op- 
portunity to  re  weight  or  revise  those  practice  expense  values. 

So  even  if  for  some  reason  it  was  not  included  in  this  year's  prac- 
tice expense  rule  that  is  coming  out  later,  it  would  not  be  precluded 
from  being  considered  subsequently  because  all  of  the  practice  ex- 
pense values  that  are  in  place  now  are  considered  interim  and  sub- 
ject to  change  based  on  data. 

Mrs.  Cubin.  Dr.  Ganske  and  I  were  on  opposite  sides  of  that 
issue  last  year,  I  believe  it  was,  because  I  do  think  we  need  an 
equalization  of  fees  that  are  paid  to  cognitive  as  well  as  procedural 
medicine. 

But  my  problem  with  this  is  that  we  settled  on  his  way,  on  get- 
ting more  information  and  new  studies.  So  really  I  just  think  that 
the  agency  has  to  comply  with  what  the  Congress  ordered  and  that 
is,  in  fact,  what  the  Congress  ordered — all  the  expenses  to  be  con- 
sidered. 

Mr.  BiLiRAKlS.  That  all  practice  costs  be  considered,  and  that  is 
the  significant  thing  here.  I  would  probably  tend  to  side  more  with 
Ms.  Cubin's  view,  but  the  point  of  the  matter  is  that  we  do  not 
want  to  sway  from  the  intent  of  the  Congress,  which  I  think  is 
clear  that  all  practice  costs  be  considered. 

Mr.  Hash.  I  understand,  Mr.  Chairman. 

Mr.  BILIRAKIS.  All  right. 

Now  the  bell  has  gone  off.  We  have  a  series  of  votes.  There  are 
four  people  over  here  who  have  not  had  an  opportunity  to  talk  with 
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Mr.  Hash  and  I  do  not  want  to  take  that  opportunity  away  from 
them.  So  I  guess  we  had  better  just  go  ahead  and  break. 

Mr.  Towns.  If  I  could  just  ask  one  quick  question? 

Mr.  BILIRAKIS.  Well,  I  want  to  get  you  back  here. 

Mr.  Towns.  I  want  to  come  back,  especially  after  I  read  

Mr.  BiLlRAKlS.  Go  ahead  with  your  one  question. 

Mr.  Towns,  [continuing]  that  Mr.  Hash  was  happy  to  be  here. 

Mr.  BiLlRAKlS.  But  I  want  to  hear  that  you  are  happy  to  be  here. 

We  are  going  to  break  for — we  will  let  Mr.  Towns  ask  his  one 
question,  if  it  is  okay  with  Mr.  Hash. 

Mr.  Hash.  Yes. 

Mr.  BiLlRAKlS.  And  then  we  are  going  to  go  ahead  and  break  for 
a  good  half  hour  anyhow  because  we  have  a  series  of  votes.  I  think 
it  is  only  two,  maybe  more. 

Mr.  Towns.  Thank  you,  Mr.  Chairman.  I  will  be  brief. 

Under  the  current  projections.  New  York  City  Hospital  stands  to 
lose  40  percent  of  their  revenue  from  outpatient  reimbursement. 
We  also  have  a  major  problem  with  reductions  in  indirect  medical 
education. 

Given  the  financial  constraints  that  we  are  facing,  wouldn't  it 
make  a  lot  of  sense  for  HHS  to  fix  the  outpatient  problem  adminis- 
tratively and  the  Congress  to  address  the  cuts  in  medical  education 
payments?  Wouldn't  that  make  sense? 

Mr.  Hash.  We  are  working  on  that  hospital  outpatient  rule  and 
we  obviously  have  not  published  our  final  rule  and  we  expect  to 
make  a  number  of  changes  based  on  the  kind  of  comments  that  we 
have  been  getting  during  the  comment  period. 

Mr.  Towns.  Let  me  say  that  during  the  break  I  had  an  oppor- 
tunity to  do  a  lot  of  things  with  hospitals  involved.  I  even  visited 
folks  that  were  ill  in  the  hospital,  had  an  opportunity  to  be  admin- 
istrative shadow  for  a  day,  had  an  opportunity  to  attend  several 
luncheons.  I  even  attended  a  board  meeting  and  I  had  an  oppor- 
tunity to  talk  to  staff  who  have  worked  at  the  hospital  for  25  and 
30  years.  I  attended  a  ceremony  where  people  have  been  working 
for  30  years  in  the  hospital. 

And  I  must  say  to  you  that  I  am  concerned  in  terms  of  the  kind 
of  service  that  is  being  rendered  at  some  of  these  hospitals,  the  fact 
that  the  staff  were  complaining  about  excessive  work  and  being 
stressed,  and  all  these  things  affect  patient  care. 

I  think  we  need  to  be  very,  very  careful  as  we  look  at  this  and 
I  think  that  maybe  we  need  to  be  more  involved  in  terms  of  the 
Congress  sitting  down  and  talking  with  you  but  to  be  honest  with 
you,  as  I  listened  to  patients  in  the  hospital  talking  about  the  lack 
of  service  and  listening  to  staff  talking  about  they  cannot  provide 
any  more,  and  then  I  think  I  heard  you  say  something  about  the 
staffing  and  in  all  these  hospitals,  the  staffing  has  gone  down, 
there  is  reduced  staff  in  major  kinds  of  ways,  to  the  point  where 
some  people  are  saying  that  there  is  nothing  else  to  cut,  there  is 
nothing  else  they  can  take  away.  And,  at  the  same  time,  we  are 
talking  about  making  further  cuts  in  some  instances. 

So  I  want  to  let  you  know  I  am  very  concerned  about  it  and  I 
think  that,  Mr.  Chairman,  maybe  we  need  to,  not  only  in  this  hear- 
ing but  sit  down  and  have  some  real  dialog  about  this  health  care 
because  this  is  a  serious  issue  we  are  dealing  with. 
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Mr.  BILIRAKIS.  I  have  already  made  the  statement  and  Mr.  Hash 
has  agreed  that  we  are  going  to  sit  down  with  him  and  his  people. 
And  I  know  that  at  least  one  of  his  staff  people  here  has  already 
approached  the  staff  with  the  idea  of  sitting  down  with  them  and 
we  are  going  to  do  that. 

We  are  going  to  invite  both  sides  of  this  entire  subcommittee  and 
I  would  hope  that  you  would  show  up  and  make  your  points  at  that 
time  so  we  can  get  something  really  

Mr.  Towns.  I  would  be  delighted  to  participate.  I  am  concerned. 

Mr.  BiLlRAKlS.  And  I  have  voiced  the  same  concerns  that  you 
have,  that  I  am  sort  of  disappointed  that  HCFA  has  not  seen  fit 
to  approach  us  and  say  hey,  these  are  some  of  the  things  that  need 
to  be  changed  in  the  statute  to  allow  us  to  do  better. 

Mr.  Hall.  Mr.  Chairman,  under  your  leadership  and  with  the 
enormity  of  the  problem  that  we  have  and  because  we  are  in  a  dif- 
ferent atmosphere  than  we  were  when  we  started  the  balanced 
budget  approach  in  the  1980's  and  finally  concluded  it  in  the 
1990's,  that  we  not  adjourn  when  they  set  a  date  this  year  to  ad- 
journ, like  October  15,  that  we  not  adjourn,  that  we  stay  here  for 
another  month  and  solve  this  problem. 

We  are  losing  people.  Folks  are  going  bankrupt.  People  are  going 
without  treatment.  It  is  a  disaster  and  there  is  an  answer  and  the 
answer  is  money  and  we  have  more  money  now  than  we  had  when 
we  wrote  the  Balanced  Budget  Amendments. 

Mr.  BiLiRAKis.  October  29  was  the  target  date  which  was  set  up 
earlier  in  the  year.  We  have  already  been  told  that  we  will  be  for- 
tunate to  get  out  of  here  before  Thanksgiving. 

The  fact  of  the  matter  is  we  are  planning  to  sit  down  with  Mr. 
Hash  

Mr.  Hall.  We  really  ought  to  stay  and  get  our  work  done. 
Mr.  BiLiRAKis.  If  we  stay,  we  may  be  able  to  get  at  them. 
Michael,  I  cannot  relieve  you  because  apparently  I  do  not  want 
to  keep  anybody  from  inquiring. 
Mr.  Hash.  I  understand. 

Mr.  BILIRAKIS.  So  we  will  go  in  recess  for  a  half  hour. 
[Brief  recess.] 

Mr.  BILIRAKIS.  This  hearing  is  back  in  session  and  thank  you, 
Michael,  for  being  so  patient  with  us. 
The  Chair  recognizes  Mr.  Burr  to  inquire. 

Mr.  Burr.  Mike,  welcome,  and  my  apologies  for  my  absence.  And 
if  I  cover  anything  that  we  have  already  been  over,  just  let  me 
know  and  I  will  read  the  testimony. 

Let  me  ask  you,  of  the  options  that  exist  relative  to  the  therapy 
cap  that  have  been  batted  around,  is  there  any  suggestion  or  rec- 
ommendation that  HCFA  has  for  us  relative  to  legislative  rem- 
edies? 

Mr.  Hash.  We  are  definitely  looking  at  options  with  regard  to 
this.  We  are  going  to  meet.  The  chairman  and  I  had  a  discussion 
earlier  about  meeting  later  this  week  to  discuss  specific  kinds  of 
proposals  and  options  and  I  am  actually  not  in  a  position  today 
where  I  can  lay  all  those  options  out  for  you,  but  we  intend  to  do 
that  with  the  committee  and  its  staff.  We  want  to  explore  that  area 
in  particular  because,  as  I  said  earlier,  we  have  reason  to  believe 
that  in  some  settings,  the  therapy  cap  is  really  not  adequate  to 
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meet  the  needs  of  certain  kinds  of  patients,  particularly  patients  in 
nursing  home  settings,  and  we  want  to  see  what  can  be  done  about 
that. 

Mr.  Burr.  You  mentioned  I  think  in  your  testimony  or  in  some 
reference  that  you  were  examining  information  from  Wall  Street 
regarding  trends  in  Medicare  and  I  just  wonder  if  you  can  tell  us 
what  type  of  information  that  is  and  what  you  are  receiving  and 
comment  on  investors  as  it  relates  to  the  attractiveness  of  this 
health  care  delivery  system. 

Mr.  Hash.  The  information  we  have  been  reviewing,  Mr.  Burr, 
has  not  been  so  much  about  the  opinions  of  people  who  are  in  the 
investment  business  as  much  as  it  has  been  looking  at  SEC  filings 
in  which  corporations  obviously  have  to  disclose  material  financial 
issues  to  their  stockholders  and  to  the  public,  and  we  have  been 
looking  at  that  as  some  kind  of  indication  about  the  financial 
health  or  viability  

Mr.  Burr.  When  we  see  a  50  percent  drop  in  the  assets  of  long- 
term  care  facilities,  should  that  be  a  sign  that  policymakers  look 
at  for  health  conditions? 

Mr.  Hash.  It  should  be,  but  as  I  know  you  know,  as  we  have 
looked  at  the  nursing  home  industry  that  you  are  referring  to,  we 
have  come  to  the  judgment,  as  has,  I  think,  the  GAO  and  IG,  as 
well,  that  many  factors  have  gone  into  the  changing  asset  values 
of  those  companies.  Medicare  policy  certainly  may  be  one  aspect  of 
it,  but  clearly  there  are  other  business  decisions,  or  market  condi- 
tions, which  have  put  some  of  these  firms  in  financial  jeopardy, 
that  are  unrelated  to  the  Medicare  payment  system. 

Mr.  Burr.  But  you  would  not  object  if  the  whole  industry  was 
affected  from  an  asset  value  after  BBA  1997?  Granted  there  were 
some  individual  players  that  had  business  decisions  that  were  eval- 
uated differently  but  the  industry  was  devalued  in  asset  value 
based  upon  the  changes. 

Mr.  Hash.  I  honestly  am  not  sufficiently  familiar  from  an  indus- 
try-wide basis.  We  have  been  concentrating  on  the  10  largest  na- 
tional chain  organizations  to  get  a  sense  of,  particularly  those  that 
are  publicly  traded,  what  has  been  happening  in  their  filings.  And, 
as  some  people  have  pointed  out  earlier,  on  Monday,  Vencor  Cor- 
poration filed  for  Chapter  XI  bankruptcy  protection. 

Mr.  ByiiiR.  The  financial  health  of  that  industry,  you  would 
agree,  has  kn  effect  on  any  long-term  expansion  plans  that  they 
might  have? 

Mr.  Hash.  I  am  certain  that  it  would,  yes. 

Mr.  Burr.  Let  me  ask  you  and  I  was  told  that  you  went  over  this 
ground  but  I  would  like  to  give  you  one  more  opportunity  to  answer 
it  for  me.  I  think  HCFA  has  interpreted  the  outpatient  statutory 
language  such  that  hospital  outpatient  payments  are  $900  million 
less  per  year. 

Now  HCFA  received  a  letter  from  quite  a  few  members  of  this 
institution.  I  was  one  of  those.  And  simply  how  would  HCFA  re- 
spond to  that? 

Mr.  Hash.  What  we  have  said,  Mr.  Burr,  is  that  we  recognize 
that  this  is  a  serious  problem.  It  has  been  brought  to  our  attention 
by  all  sorts  of  people.  And  we  have  asked  our  general-  counsel  at 
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HHS  to  review  the  statutory  language  closely  and  carefully  to  see 
if  we  have  any  basis  for  coming  to  a  different  conclusion  

Mr.  Burr.  Was  there  something  that  was  not  clear  in  the  letter 
from  those  Members  of  Congress  that,  in  fact,  the  way  HCFA  inter- 
preted was  not  the  intent  of  Congress  in  the  language? 

Mr.  Hash.  I  think  where  we  are,  Mr.  Burr,  is  that  we  have  done 
the  best  job  we  have  to  read  the  actual  language  of  the  statute  and 
when  we  have  done  that,  we  believe  that  the  interpretation  that  we 
have  applied  to  it  is  the  appropriate  one. 

We  are  still  looking,  however,  to  see  if,  in  fact,  there  are  alter- 
native ways  of  evaluating  the  intent  here.  As  I  know  you  know— — 

Mr.  Burr.  Not  to  be  adversarial  but  what  is  a  better  way  to  in- 
terpret the  intent  than  to  ask  the  people  who  wrote  it,  which  is, 
I  think,  what  the  letter  confirmed? 

Mr.  Hash.  The  letter  does  express  that  view  and  that  is  correct, 
Mr.  Burr,  but  I  think  our  judgment  on  this  is  that  we  are  still  try- 
ing to  make  sure  that  we  are  implementing  the  law  as  it  was  writ- 
ten. We  have  not  come  to  a  conclusion  here  in  the  end.  That  is 
what  I  said  earlier.  We  are  still  reviewing  this  matter  and  we  have 
not  made  a  final  judgment. 

Mr.  Burr.  Well,  my  only  hope  is  that  that  letter  has  clarified  in 
the  minds  of  those  at  HCFA  what  the  congressional  intent  of  that 
legislation  spelled  out. 

Let  me  ask  you  very  quickly  on  home  health  care,  would  HCFA 
recommend  today  that  we  delay  the  October  1,  2000  PPS  plans  and 
the  15  percent  reduction? 

Mr.  Hash.  We  would  not,  Mr.  Burr. 

Mr.  Burr.  Will  HCFA  suggest  or  recommend  any  changes  to  the 
current  reimbursement  structure  that  we  have  for  home  health? 

Mr.  Hash.  Well,  we  are  on  the  verge  of  publishing  a  proposed 
rule  for  the  home  health  prospective  pajonent  system  and  I  think 
people  will  see  in  that  proposed  rule  the  kinds  of  approaches  that 
we  have  taken,  trying  again  to  follow  the  BBA  admonition. 

Mr.  Burr.  But  one  could  interpret  that  under  the  PPS  it  would 
meet  the  letter  of  the  law,  which  is  that  there  has  to  be  at  least 
a  15  percent  reduction  from  where  we  started? 

Mr.  Hash.  Yes,  sir.  I  believe  our  view  is  that  the  statute  is  ex- 
traordinarily explicit  with  regard  to  that  issue. 

Mr.  Burr.  I  realize  my  time  has  run  out.  I  would  remind  the 
chairman  and  also  for  the  purposes  of  HCFA  that  I  remember  sit- 
ting in  the  same  room  when  the  administration  introduced  this  in- 
sane plan  that  had  a  15  percent  arbitrary  cut  at  a  predetermined 
date  sometime  in  the  future  for  home  health.  And  when  pressed, 
the  then-administrator  of  HCFA  said  yes,  it  was  a  budget  decision 
that  stuck  a  number  to  meet  a  financial  figure.  And  I  said  at  that 
time  I  hope  we  are  not  crazy  enough  to  adopt  it,  and  I  did. 

I  came  to  Congress  for  one  reason — to  have  a  balanced  budget. 
In  1997  that  one  issue  forced  me  to  vote  no  on  BBA  1997. 

Today  I  feel  good  about  that  but  the  reality  is  I  think  it  was  still 
arbitrary  at  the  time.  It  is  wrong  today  and  I  am  hopeful,  Mr. 
Chairman,  that  this  committee  will  look  at  it,  along  with  HCFA, 
to  determine  whether  there  is  a  better  way  to  do  it  so  that  it  is 
fairly  applied  and  so  that  that  specific  industry,  which  we  looked 
at  a  number  of  years  ago  as  a  significant  piece  of  the  cost  savings 
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picture  for  Medicare — if  we  can  move  patients  out  of  hospitals  fast- 
er because  of  care  they  can  be  given  off-premise,  that,  in  fact,  we 
reach  a  more  efficient  and  cost-effective  system.  And  I  think  to 
some  degree,  they  have  now  gotten  hung  up  in  everything  else  that 
is  being  squeezed. 
I  thank  you,  Mike. 

Mr.  BlLlRAKlS.  I  thank  the  gentleman.  I  would  just  merely  say 
that  I  think  the  BBA  1997  accomplished  most  of  its  objectives  but, 
as  I  also  said  in  my  opening  statement,  there  are  a  lot  of  unin- 
tended consequences,  unforeseen  problems.  Bigness  will  do  that 
and  Grod  knows  we  are  talking  about  bigness  here.  It  is  up  to  us 
to  try  to  correct  those  problems  but  first  we  have  to  admit  that 
there  are  problems  there. 

Mr.  Burr.  Let  me  acknowledge  that  the  attempt  was  a  very  good 
attempt.  It  is  just  I  was  torn  on  just  how  bad  that  one  provision 
smelled.  Thank  you. 

Mr.  BILIRAKIS.  Well,  you  were  being  ultra  careful,  I  guess. 

Mr.  Deutsch  to  inquire. 

Mr.  Deutsch.  Thank  you,  Mr.  Chairman.  I  just  mentioned  to  my 
staff  that  in  the  12  steps,  the  first  is  an  acknowledgement  that 
there  is  a  problem,  so  at  least  we  are  one  step  along  the  way. 

Particularly  I  guess  this  is  a  timely  question.  Could  you  explain 
to  us  the  changes  in  nursing  homes  who  are  forced  to  evacuate 
residents,  as  some  have,  because  of  the  impending  hurricane 
throughout  almost  1,000  miles  of  to  East  Coast  of  the  United 
States,  who  would  pay  for  this  transportation,  how  has  it  changed 
under  BBA  when  the  patients  are  transferred,  and  what  risks  do 
patients  face  in  that? 

It  is  my  understanding  that  there  is  actually  a  BBA  change  re- 
garding transportation  factors  in  terms  of  nursing  home  residents, 
that  it  is  a  nonreimbursable  expense  at  this  point  in  time. 

Mr.  Hash.  I  must  say  I  am  not  sure  I  understand  fully  your 
question,  or  maybe  I  am  not  fully  familiar  with  the  facts  here,  but 
I  am  not  aware  that  if  a  nursing  home  has  to  be  evacuated  because 
of  a  natural  disaster  or  other  reason  that  puts  individuals  in  jeop- 
ardy of  their  safety  or  their  health,  that  the  cost  of  transferring 
those  patients  would  likely  be  borne  through  costs  that  the  pro- 
gram, on  a  proportionate  basis,  would  incur  because  not  all  of  the 
individuals  would  be  individuals  who  are  being  paid  for  under 
Medicare,  for  example. 

Mr.  Deutsch.  Right.  But  my  understanding  is  that  that  trans- 
portation, emergency  transportation  expense,  there  is  no  provision, 
and  actually  your  staff  is  probably  providing  the  answer  at  this 
point. 

Mr.  Hash.  Well,  it  is  an  answer  I  had  actually  sort  of  thought 
of,  which  was  that  there  was  a  change  in  the  BBA  in  the  nursing 
home  PPS  system.  The  change  requires  that  for  individuals  who 
are  in  a  nursing  home  for  what  is  called  a  Medicare  Part  A  stay, 
a  skilled  stay,  that  ambulance  services  that  are  for  services  that 
should  otherwise  be  covered  by  the  nursing  home  because  the  per- 
son is  a  resident  there,  would  not  be  covered. 

If  there  is  an  emergency  however,  like  an  individual  has  a  heart 
attack  or  some  emergency  while  they  are  in  the  nursing  home  in 
a  Part  A  stay,  the  transportation  to  the  emergency  room  and  hos- 
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pital  would  be  a  covered  service.  It  is  just  that  routine  transpor- 
tation, for  purposes  of  services  that  could  otherwise  be  provided  in 
the  nursing  home,  is  not  covered  but  an  emergency  case  would  be 
covered. 

Mr.  Deutsch.  So  your  explanation  is  that  an  evacuation  in  a 
pending  hurricane  would  be  covered? 

Mr.  Hash.  I  would  like  to  discuss  that  with  you  further.  I  am  not 
sufficiently  familiar  

Mr.  Deutsch.  The  good  news  is  that  it  does  not  happen  very 
often. 

Mr.  Hash.  Right. 

Mr.  Deutsch.  But  my  understanding  is  that  it  is  unreimburs- 
able. 

Mr.  Hash.  I  would  be  happy  

Mr.  Deutsch.  I  am  sure  there  is  an  answer  but  what  nursing 

homes  have  told  me  is  that  

Mr.  Hash.  That  is  not  reimbursable? 

Mr.  Deutsch.  That  is  correct,  yes.  And  again  obviously  it  does 
not  make  any  sense.  So  it  is  just  one  of  these  unintended  con- 
sequences. 

Let  me  follow  up,  and  I  know  you  have  had  some  questions  on 
this  but  not  in  the  kind  of  detail  hopefully  we  can  get  into. 

On  the  $1,500  cap,  which  I  have  heard  your  response  to  Mr. 
Burr,  as  well  as  earlier,  and  I  think  all  of  us  acknowledge  that 
there  is  a  problem  with  that,  how  does  HCFA  reconcile  the  cap  on 
the  covered  therapies  with  the  skilled  nursing  facility  OBRA  re- 
quirements to  require  all  care  and  services  to  enable  the  residents 
to  attain,  and  both  of  us  are  aware  of  this,  the  highest  practical 
level  of  physical  and  psychological  and  sociopsychological  well- 
being? 

Do  the  nursing  home  surveys  take  this  into  consideration  that 
services  are  not  covered,  for  instance,  when  issuing  citations?  And 
specifically,  has  HCFA  at  this  point  stopped  enforcement  on  these 
issues,  with  the  acknowledgement  of  the  problems  related  to  the 
caps? 

Mr.  Hash.  Well,  this  is  an  important  and  complicated  question, 
Mr.  Deutsch.  The  first  thing  is  that  many  nursing  home  residents 
are  covered  under  Medicaid  and  therefore  that  program  in  most 
States,  and  I  think  this  is  the  case  in  Florida,  that  program  actu- 
ally covers  therapy  services  that  are  provided  to  nursing  home  resi- 
dents :un4er  Medicaid.     .  ,      -^^-^^    I    ~  ^ 

'Sb  with  respect  to  medically  necessary  therapy  services  for  an  in- 
dividual who  has  a  nursing  home  stay  that  is  being  covered  under 
Medicaid,  it  would  be  covered  under  that  benefit. 

With  respect  to  an  individual  who  is  in  a  Part  A  Medicare  stay, 
that  individual  actually,  the  prospective  pa3mient  rate  includes  an 
allowance  for  therapy  services  that  is  not  related  to  the  $1,500  cap. 
So  there  is  no  cap,  dollar  cap  on  therapy  services  to  residents  who 
are  in  a  Part  A  stay. 

Mr.  Deutsch.  Right.  But  percentagewise,  and  you  have  probably 
and  your  staff  I  am  sure  has  it  far  better  than  I  do;  my  guess  is 
we  are  talking  in  terms  of  Medicaid-eligible  in  a  nursing  home,  we 
are  talking  less  than  50  percent  almost  for  sure.  So  we  still  have 
that  gap  issue. 
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Mr.  Hash.  But  the  other  50  percent,  I  beUeve,  is  private  pay. 

Mr.  Deutsch.  Right,  but  private  pay  in  terms  of  the  level  of  pri- 
vate pay  out  of  pocket  when  you  are  hitting  that  $1,500  becomes 
totally  cost-prohibitive  in  terms  of  families,  I  mean  in  terms  of  mid- 
dle class  families.  Private  pay  does  not  mean  that  people  have  mil- 
lions of  dollars  to  spend  in  terms  of  ancillary  care. 

I  guess  I  am  just  trying  to — and  unfortunately,  that  5  minutes 
goes  pretty  fast — I  am  really  trying  to  get  a  sense,  and  your  staff 
has  actually  met  with  me  on  this  issue  and  talked  about  trying  to 
get  a  fix  on  what  really  is  going  on  in  facilities  and  I  have  met  and 
I  am  talking  with  nursing  home  operators  about  what  is  happening 
in  the  real  world  and  talked  we  therapists,  as  well. 

And  I  do  not  think  there  is  a  question  that  people  are  falling 
through  the  cracks  at  this  point  in  time.  What  is  your  best  feel  for 
how  many  people  are  falling  through  the  cracks?  I  mean  the  typical 
person  is  the  stroke  victim  who  goes  through  their  Part  A  but  still 
is  in  the  nursing  home  and  needs  clearly  beyond  the  $1,500  cap  of 
therapy.  What  a  physician  would  normally  recommend— that,  I 
think,  is  just  one  category  of  patient  that  easily  fits  into  that  cat- 
egory. 

And  I  guess  the  reason  why  I  ask  the  question  the  way  I  did, 
first  of  all,  I  had  a  concern  that  I  have  expressed  to  your  staff  that 
I  think  we  really  are  in  a  conflict  for  the  Medicare  statute  itself  in 
terms  of  medically  necessary  services.  But  I  think  we  are  also  in 
a  conflict  in  terms  of  the  OBRA  requirements  of  the  skilled  nursing 
facilities  in  terms  of  treatment  of  patients. 

Mr.  BiLiRAKis.  A  brief  response  to  that,  please,  so  we  can  let  you 
go. 

Mr.  Hash.  I  understand  the  problem  and  I  think  you  are  correct 
in  saying  there  are  individuals  whose  needs  are  not  being  met  by 
this  benefit  because  of  the  limit.  That  is  why  I  said  in  my  state- 
ment that  this  is  one  of  the  areas  that  we  wanted  to  explore,  to 
make  sure  that  our  beneficiaries  were  getting  access  to  therapy 
services  that  they  need.  And  we  do  need  to  fix  that  if  we  can  and 
I  think  that  is  a  part  of  our  commitment  to  working  with  the  Con- 
gress to  address  the  therapy  cap  issue. 

Mr.  BiLiRAKls.  Okay.  Now  the  gentleman's  time,  of  course,  has 
expired. 

There  will  be  written  questions  submitted  to  you  and  because  we 
trust  and  hope  that  with  all  of  us  working  together,  this  is  on  a 
fast  path,  we  would  hope  that  those  responses  will  be  sooner  rather 
than  later. 

Mr.  Hash.  I  understand,  Mr.  Chairman. 

Mr.  BiLiRAKis.  Additionally,  I  understand  your  staff  is  meeting 
with  our  staffs  probably  later  on  this  week  for  sure,  so  hopefully 
next  week  we  can  sit  down  around  a  table  and  Mr.  Deutsch  should 
hear  this — I  am  not  sure  whether  you  were  here  when  we  talked 
about  this  earlier  but  we  are  going  to  meet  with  Mr.  Hash  around 
the  table  here  and  try  to  work  things  out. 

Now  prior  to  that,  I  wonder;  you  have  admitted,  I  think,  and  I 
understand  that  others  have  been  talking  to  the  White  House  and 
they  have  admitted  that  there  are  areas  where  you  can  have  ad- 
ministrative fixes. 

Mr.  Hash.  Yes,  sir.  And  we  have  tried  to  take  those  actions. 
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Mr.  BiLiRAKis.  Could  you  maybe  share  those  with  us  at  the  gath- 
ering that  we  have  hopefully  next  week? 
Mr.  Hash.  Yes,  sir. 

Mr.  BiLlRAKis.  If  you  can,  that  way  maybe  we  can  put  those 
aside  and  work  on  the  areas  that  possibly  we  need  to  be  further 
involved  in. 

Mr.  Hash.  Yes,  sir. 

Mr.  BiLlRAKis.  If  there  is  nothing  more,  we  very  much  appreciate 
your  taking  the  time.  I  know  you  had  something  else  to  do  and  we 
kept  you  considerably  longer  than  we  had  hoped  to. 

Mr.  Hash.  I  appreciate  it.  I  am  glad  to  have  the  opportunity  and 
I  think  this  was  a  very  useful  and  valuable  exchange.  It  helps  to 
obviously  form  the  basis  for  our  working  together  to  address  this 
in  the  weeks  ahead. 

Mr.  BiLlRAKlS.  Thank  you.  Thank  you  very  much. 

The  next  panel  consists  of  Dr.  Murray  Ross,  executive  director  of 
the  Medicare  Payrnent  Advisory  Counsel  that  we  fondly  refer  to  as 
MedPAC;  Mr.  Daniel  L.  Crippen,  director  of  CBO;  and  Mr.  WiUiam 
J.  Scanlon,  director  of  Health  Financing  and  Public  Health  at  GAO. 

Gentlemen,  first  I  want  to  thank  you  for  your  patience  and  your 
consideration.  I  think  all  of  you  have  gone  through  this  before  so 
you  know  what  that  can  be  like.  I  also  apologize  because  we  lost 
our  panel,  too,  and  that  always  is  what  happens.  That  is  why  I 
keep  telling  the  staff  that  we  should  not  have  these  large  witness 
panels  because  invariably  that  is  what  happens.  By  the  time  the 
third  panel  gets  up  here,  God  only  knows  how  many  people  will  be 
here. 

So  you  have  5  minutes.  Your  written  statement,  of  course  as  you 
know,  is  already  a  part  of  the  record.  We  would  hope  that  you 
would  supplement  and  complement  that.  We  will  kick  it  off  with 
Dr.  Ross.  Please  proceed,  sir. 

STATEMENTS  OF  MURRAY  N.  ROSS,  EXECUTIVE  DIRECTOR, 
MEDICARE  PAYMENT  ADVISORY  COMMISSION;  WILLIAM  J. 
SCANLON,  DIRECTOR,  HEALTH  FINANCING  AND  PUBLIC 
HEALTH,  GENERAL  ACCOUNTING  OFFICE;  AND  DAN  L. 
CRIPPEN,  DIRECTOR,  CONGRESSIONAL  BUDGET  OFFICE 

Mr.  Ross.  Thank  you.  Good  afternoon  Mr.  Chairman  and  Ms. 
DeGette. 

I  am  pleased  to  be  here  representing  MedPAC  to  discuss  what 
we  know  and  do  not  know  about  the  implications  of  the  BBA  for 
beneficiaries  and  providers  in  Medicare's  traditional  fee-for-service  t 
program.  I  will  also  discuss  very  briefly  some  of  our  recommenda-  1 
tions  that  we  think  would  improve  Medicare's  payments  and  pre- 
serve access  to  care  for  beneficiaries. 

The  BBA  had  an  ambitious  objective  and  to  expect  legislation  so 
sweeping  to  achieve  this  objective  flawlessly  is,  of  course,  unreal- 
istic. But  providers'  complaints  notwithstanding,  we  have  no  evi- 
dence that  wholesale  changes  are  either  necessary  or  desirable. 

Now  providers'  concerns  are  clearly  relevant  to  any  assessment 
of  the  BBA  but,  at  the  same  time,  we  must  remember  that  Medi- 
care's objective  is  to  provide  access  to  high  quality  care  for  bene- 
ficiaries. Assessing  the  implications  of  the  BBA  should  therefore 
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focus  on  whether  access  to  or  quality  of  care  has  been  impaired 
and,  if  so,  what  can  be  done  about  it? 

Measuring  access  is  difficult  and  attributing  changes  to  access  to 
specific  changes  in  policy  even  more  so.  Therefore,  policymakers 
often  look  at  determinants  of  access,  such  as  the  financial  meas- 
ures that  may  affect  the  supply  of  providers  and  at  their  willing- 
ness to  serve  Medicare  beneficiaries. 

During  the  past  year,  various  indicators  have  been  cited  to  dem- 
onstrate the  impact  that  the  BBA  has  had  on  providers.  The  hos- 
pital industry,  for  example,  has  issued  several  reports  analyzing 
hospital  revenues  and  margins.  A  second  example  is  the  closures 
of  home  health  agencies  since  the  IPS,  the  interim  payment  sys- 
tem, was  put  in  place,  and  I  think  Bill  Scanlon  will  talk  to  you 
about  those. 

In  the  case  of  hospitals,  MedPAC  staff  has  analyzed  the  reports 
and  we  believe  they  somewhat  overstate  the  impact  of  the  BBA  on 
margins,  in  som.e  cases  by  overestimating  what  happened  to  costs 
in  1998.  They  do,  however,  correctly  present  its  overall  direction. 
Medicare  payments  are  no  longer  rising  more  rapidly  than  costs. 

But  what  this  means  for  Medicare  policy  is  not  yet  clear.  First, 
the  pressures  that  hospitals  are  facing  reflect  not  only  Medicare's 
payment  policies  but  also  continued  pressures  on  revenues  from 
other  payers. 

Second,  because  hospitals  will  respond  to  financial  pressures  by 
attempting  to  slow  cost  growth,  projected  margins  serve  only  as  a 
gauge  of  that  pressure,  not  as  a  prediction  of  what  will  occur. 

Industry  and  policy  analysts  have  expressed  concerns  that  the 
new  prospective  payment  system  for  nursing  facilities  and  the  IPS 
for  home  health  agencies  will  make  these  providers  unwilling  to 
serve  Medicare  beneficiaries  with  extensive  needs.  Concerns  have 
also  been  raised  about  the  new  system  for  determining  physician 
fees.  Three  studies,  one  by  the  HHS  inspector  general,  that  looked 
at  nursing  facility  access  and  two  by  MedPAC,  indicate  that  these 
concerns  have  not  yet  generated  widespread  problems. 

To  assess  concerns  about  access  under  the  interim  payment  sys- 
tem, MedPAC  surveyed  about  1,000  home  health  agencies  earlier 
this  year.  Virtually  all  of  the  agencies  we  surveyed  accept  new  pa- 
tients but  the  number  accepting  all  new  Medicare  patients  is  now 
about  75  percent;  that  is  down  from  about  85  percent  before  the 
IPS.  About  40  percent  of  the  agencies  reported  that  they  no  longer 
accept  certain  patients  that  they  accepted  before  IPS  and  30  per- 
cent reported  discharging  patients  because  of  the  IPS.  Agencies 
identified  long-term  or  chronic  care  patients  as  the  ones  they  no 
longer  admitted  or  discharged. 

Now  while  these  are  consistent  with  the  claim  that  the  IPS  has 
hampered  access,  these  findings  also  do  not  tell  the  entire  story. 
First,  the  changes  in  payment  policy  that  were  put  in  place  were 
accompanied  simultaneously  by  policies  at  HCFA  to  reduce  fraud 
and  abuse.  HCFA,  as  you  know,  also  adopted  the  sequential  billing 
procedure  for  processing  home  health  claims. 

And  finally,  assessing  the  impact  on  beneficiaries  is  confounded 
because  we  do  not  know  whether  the  changes  in  the  use  of  home 
health  services  are  appropriate. 
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Our  second  survey  was  intended  to  assess  the  effects  of  changes 
in  how  physicians  are  paid.  The  BBA  introduced  a  single  conver- 
sion factor  that  reduced  payment  rates  for  surgical  services  and 
generally  increased  them  for  other  services. 

We  surveyed  1,300  physicians  on  their  willingness  to  serve  Medi- 
care beneficiaries  and  the  results  were  reassuring.  Among  physi- 
cians accepting  all  or  some  new  patients,  95  percent  accepted  new 
Medicare  fee-for-service  patients  both  in  1997  before  the  changes 
were  put  in  place  and  in  early  1999. 

The  vast  number  of  changes  to  Medicare's  payments  make  it  es- 
sential to  continue  monitoring  access.  And  MedPAC,  along  with 
GAO  and  HCFA,  will  do  so.  On  the  pa3nTient  side,  MedPAC's  March 
and  June  reports  note  where  we  believe  policy  changes  are  not  yet 
warranted  and  recommend  specific  targeted  policies  that  could  al- 
leviate some  of  the  concerns  regarding  access  to  care  in  the  future. 
Let  me  highlight  some  of  the  latter. 

There  has  been  a  lot  of  discussion  regarding  the  prospective  pay- 
ment system  for  outpatient  hospital  services  this  morning  and 
MedPAC  too  is  concerned  with  this  system.  We  feel  it  is  too  aggre- 
gated, making  it  likely  to  overpay  for  some  services  in  a  group  and 
underpay  for  others.  This  could  lead  to  future  access  problems  for 
beneficiaries  needing  services  whose  pajonents  fall  short  of  costs. 
MedPAC  recommends  that  the  PPS  be  based  on  the  cost  of  indi- 
vidual services. 

And,  as  you  heard,  implementing  the  PPS  will  reduce  payments 
for  virtually  all  hospitals  and  significantly  for  specific  types  of  hos- 
pitals. MedPAC  recommends  monitoring  access  closely  to  ensure 
that  access  to  hospital  outpatient  services  is  not  compromised.  We 
also  think  that  consideration  should  be  given  to  phasing  in  the  new 
pa3mient  system  to  help  us  detect  any  problems  before  they  become 
severe. 

The  OIG  report  provides  some  comfort  that  anecdotal  reports  of 
access  problems  for  beneficiaries  needing  skilled  nursing  care  do 
not  indicate  a  widespread  problem  today,  but  MedPAC  is  concerned 
that  the  mismatch  between  pa3mients  and  costs  for  some  high  acu- 
ity patients  could  cause  problems  in  the  future  and  we  recommend 
refining  the  system  to  improve  its  ability  to  predict  the  use  of  non- 
therapy  services  and  supplies. 

In  the  short  run,  a  PPS  for  home  health  care  that  accounts  for 
differences  among  beneficiaries  will  remedy  some  of  the  concerns 
about  the  IPS,  but  the  timetable  is  very  tight.  So  we  recommended 
in  June  that  Congress  consider  a  progress  for  agencies  to  exclude 
a  small  share  of  their  payments  from  the  per-beneficiary  limits. 

In  the  longer  run,  ensuring  that  Medicare  beneficiaries  have  ac- 
cess to  appropriate  home  health  care  requires  clarifying  the  benefit 
and  to  that  end,  we  recommend  that  the  secretary  speed  develop- 
ment of  regulations  that  would  base  eligibility  and  coverage  for 
those  services  of  clinical  factors  and  recommend  legislation  to  the 
Congress  to  enact  them. 

Let  me  make  one  final  recommendation  concerning  the  physician 
payments.  The  problems  with  the  sustainable  growth  rate  system 
that  updates  payments  for  physicians  have  received  less  publicity 
than  changes  in  facility  payments.  But  as  we  heard  earlier  today, 
uncorrected  projection  errors  and  possible  wide  swings  in  payment 
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updates  raise  questions  about  access  problems  in  the  future  to  phy- 
sician services.  MedPAC  recommends  that  the  Congress  require  the 
secretary  to  correct  estimates  used  in  the  SGR  calculations  and 
enact  legislation  to  modulate  swings  in  those  updates. 

That  concludes  my  statement  and  I  will  be  happy  to  answer  any 
questions  you  have. 

[The  prepared  statement  of  Murray  N.  Ross  follows:] 

Prepared  Statement  of  Murray  Ross,  Executive  Director,  Medicare  Payment 

Advisory  Commission 

Good  morning  Chairman  Bilirakis,  Congressman  Brown,  members  of  the  Com- 
mittee. I  am  Murray  Ross,  executive  director  of  the  Medicare  Payment  Advisory 
Commission  (MedPAC),  and  I  am  pleased  to  be  here  to  discuss  what  we  know  and 
do  not  know  about  the  implications  of  the  Balanced  Budget  Act  (BBA)  of  1997  for 
beneficiaries  and  providers  in  Medicare's  traditional  fee-for-service  program.  I  will 
also  discuss  recommendations  that  MedPAC  made  in  its  two  reports  to  the  Congress 
earlier  this  year  and  other  options  you  may  wish  to  consider. 

The  changes  enacted  in  the  BBA  and  implemented  by  the  Health  Care  Financing 
Administration  (HCFA)  reduced  Medicare  payment  rates  relative  to  what  they 
would  have  been  otherwise  and,  not  surprisingly,  have  generated  concerns  among 
providers  about  their  effects.  Providers'  concerns  frequently  have  been  heightened 
by  their  perception  that  the  effects  have  been  more  harsh  than  the  Congress  in- 
tended, or  that  the  effects,  while  intended,  have  nonetheless  imposed  burdens  on 
providers,  and  that  there  are  specific  problems  with  how  HCFA  has  implemented 
the  law.  My  testimony  today  focuses  on  five  types  of  services — ^inpatient  hospital, 
outpatient  hospital,  skilled  nursing,  home  health,  and  physician — that  have  been 
the  subject  of  much  discussion  this  year. 

Summary 

A  greater  than  expected  slowdown  in  Medicare  spending  began  in  fiscal  year  (FY) 
1998  and  has  continued  this  year.  Medicare  spending  rose  only  1.5  percent  last  year, 
compared  with  a  projection  of  5.7  percent  by  the  Congressional  Budget  Office  when 
BBA  was  enacted.  Through  the  first  10  months  of  FY  1999,  outlays  are  running 
about  1  percent  below  the  FY  1998  rate  for  the  same  period. 

Unfortunately,  we  cannot  draw  definitive  conclusions  about  what  the  slowdown  in 
spending  means  for  providers  and  beneficiaries.  Almost  two  years  have  gone  by 
since  the  first  BBA  policies  were  put  in  place,  but  systematic  data  for  this  period 
are  still  extremely  limited.  Moreover,  we  cannot  easily  isolate  the  effects  of  the  BBA 
from  other  changes.  Hospitals,  for  example,  have  argued  that  the  changes  in  Medi- 
care pajnnents  stemming  from  the  BBA  are  reducing  their  margins  and  impinging 
on  their  ability  to  provide  quality  care.  But  the  most  recent  complete  information 
we  have  for  the  Medicare  program  is  from  FY  1997,  the  year  before  the  BBA  took 
effect.  And  the  limited  data  we  have  now  do  not  let  us  separate  out  the  effects  of 
Medicare's  policies  from  other  changes.  For  home  health  services,  we  have  seen 
lower  than  expected  outlays,  closures  of  home  health  agencies,  and  declines  in  the 
use  of  services.  But  our  interpretation  of  these  findings  is  clouded  by  other  policy 
changes,  notably  efforts  by  HCFA  and  the  Department  of  Justice  to  cut  down  fraud 
and  abuse  in  the  home  care  industry,  and  by  the  lack  of  clear  eligibility  and  cov- 
erage guidelines  for  home  health  care. 

The  BBA  had  an  ambitious  objective  for  Medicare's  fee-for-service  program:  mod- 
ernizing pa3Tnent  systems  and  slowing  the  growth  in  spending  while  preserving 
Medicare  beneficiaries'  access  to  high-quality  health  care.  To  expect  legislation  as 
sweeping  as  the  BBA  to  achieve  this  objective  flawlessly  is  unrealistic.  In  a  number 
of  instances,  targeted  changes  in  statute  or  in  regulation  could  improve  Medicare's 
payments  and  access  to  care  for  beneficiaries.  But  providers'  complaints  notwith- 
standing, we  have  no  evidence  that  wholesale  changes  in  the  BBA  are  either  nec- 
essary or  desirable. 

How  did  the  BBA  change  payments  to  providers? 

The  BBA  enacted  the  most  far-reaching  changes  to  the  Medicare  program  since 
its  inception.  The  law  reduced  payment  updates  or  otherwise  slowed  the  growth  in 
payments  to  virtually  all  fee-for-service  providers.  It  established,  or  directed  to  be 
established,  new  prospective  payment  systems  for  services  provided  by  hospital  out- 
patient departments,  skilled  nursing  facilities,  and  home  health  agencies.  Finally, 
the  law  revised  the  mechanism  for  updating  fees  for  physician  services. 
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Inpatient  hospital  services 

The  BBA  changed  payments  for  inpatient  hospital  services  in  a  number  of  ways. 
For  hospitals  under  Medicare's  prospective  payment  system  (PPS),  the  law  provi  ded 
for  no  update  to  operating  payments  in  FY  1998  and  limited  updates  in  FY  1999 
through  FY  2002.  It  required  phased  reductions  in  the  per-case  adjustments  for  the 
indirect  costs  of  medical  education  (IME)  and,  temporarily,  for  hospitals  serving  a 
disproportionate  share  (DSH)  of  low-income  patients.  And  it  instituted  a  new  trans- 
fer policy  for  10  high-volume  diagnosis  related  groups  (DRGs),  reducing  the  payment 
rates  when  hospitals  discharge  patients  in  these  DRGs  to  post-acute  care  facilities 
following  unusually  short  stays. 

By  themselves,  lower  updates  would  have  slowed  the  growth  in  payment  rates  to 
hospitals  for  inpatient  services  but  would  not  have  reduced  them.  In  FY  1998,  how- 
ever, the  combined  effect  of  the  freeze  on  payment  rates,  smaller  IME  and  DSH  pay- 
ment adjustments,  and  a  small  decline  in  the  case  mix  index  reduced  payment  rates 
in  absolute  terms.  In  FY  1999  and  later  years,  however,  payment  rates  should  begin 
to  increase  again,  albeit  at  a  slower  rate  than  would  have  occurred  in  the  absence 
of  the  BBA. 

Outpatient  hospital  services 

In  addition  to  changes  in  payments  for  inpatient  services,  the  BBA  also  enacted 
major  changes  in  Medicare's  payments  for  services  provided  in  hospital  outpatient 
departments.  It  eliminated  the  so-called  formula-driven  overpayment  under  which 
Medicare's  payments  did  not  correctly  account  for  beneficiaries'  cost-sharing  and  ex- 
tended the  reduction  in  payments  for  services  paid  on  a  cost-related  basis.  The  law 
also  directed  the  Secretary  to  establish  a  prospective  pa5anent  system  for  services 
that  have  been  paid  at  least  partially  on  the  basis  of  incurred  costs. 

Hospitals  have  not  yet  felt  the  full  impact  of  the  BBA  provisions  affecting  out- 
patient services.  MedPAC  estimates  that  elimination  of  the  formula-driven  overpay- 
ment, which  took  effect  in  1998,  reduced  payments  by  about  8  percent.  However, 
the  PPS  that  was  to  have  gone  into  effect  in  January  1999  will  not  be  put  in  place 
before  next  summer.  HCFA  originally  estimated  that  the  PPS  would  reduce  pay- 
ment rates  by  3.8  percent,  on  average,  but  has  since  revised  its  estimate  of  the  re- 
duction to  5.7  percent.  These  estimates  Ukely  overstate  the  ultimate  reduction,  how- 
ever, as  hospitals  will  have  an  incentive  to  code  outpatient  services  more  accurately 
than  they  do  now. 

Services  in  skilled  nursing  facilities 

The  BBA  enacted  a  prospective  payment  system  for  services  provided  in  skilled 
nursing  faciUties  (SNFs).  These  services  had  previously  been  paid  on  the  basis  of 
costs,  subject  to  limits  on  routine  services.  Under  the  new  system,  payments  are  in- 
tended to  cover  the  routine,  ancillary,  and  capital  costs  incurred  in  treating  a  SNF 
patient,  including  most  items  and  services  for  which  payment  was  previously  made 
under  Part  B  of  Medicare.  Patients  in  SNFs  are  classified  under  the  Resource  Utili- 
zation Group  system,  version  III  (RUG-III),  which  groups  patients  by  their  clinical 
characteristics  for  determining  per  diem  payments. 

The  new  payment  system  slows  spending  growth  for  SNF  services  by  moving 
these  faciUties  from  cost-based  reimbursement  to  federal  rates  that  are  based  on  av- 
erage allowable  per  diem  costs  in  FY  1995,  trended  forward  using  the  increase  in 
the  SNF  market  basket  index  less  1  percentage  point.  Because  nursing  home  spend- 
ing— ^particularly  for  ancillary  services — grew  rapidly  between  FY  1995  and  FY 

1997,  using  FY  1995  as  the  base  for  payment  purposes  reduced  payments  for  many 
nursing  homes.  The  PPS  is  being  phased  in  over  a  four-year  period  that  began  in 

1998.  Payments  in  FY  1999  are  based  on  a  50/50  blend  of  federal  rates  and  facility- 
specific  rates  and  will  be  based  entirely  on  the  federal  rates  beginning  in  FY  2001. 

Home  health  services 

Before  the  BBA,  home  health  agencies  were  paid  on  the  basis  of  costs,  subject  to 
limits  based  on  costs  per  visit.  The  BBA  directed  the  Secretary  to  implement  a  pro- 
spective payment  system  effective  October  1999 — since  delayed  by  the  Congress  to 
October  2000 — and  estabUshed  an  interim  payment  system  (IPS)  intended  to  control 
the  growth  in  spending  until  the  PPS  was  in  place.  The  IPS  reduced  the  limits 
based  on  costs  per  visit  and  introduced  agency-specific  limits  on  average  costs  per 
beneficiary  based  on  a  blend  of  agency-specific  costs  and  average  per-patient  costs 
for  agencies  in  the  same  region.  Home  health  agencies  are  now  paid  the  lower  of 
their  actual  costs,  the  aggregate  per-beneficiary  limit,  and  the  aggregate  per-visit 
limit.  Agencies'  per-beneficiary  limits  are  based  on  their  average  costs  per  bene- 
ficiary in  FY  1994,  trended  forward  using  the  home  health  market  basket  index.  As 
with  nursing  homes,  home  health  spending  grew  rapidly  in  the  mid-1990s.  For  this 
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reason,  using  FY  1994  as  a  base  for  payment  led  to  substantial  payment  cuts  for 
some  home  health  agencies. 

Physicians'  services 

The  BBA  replaced  the  volume  performance  standard  system  that  had  been  used 
to  update  physicians'  fees  with  a  new  sustainable  growth  rate  (SGR)  system.  It  also 
introduced  a  single  conversion  factor  for  all  physician  services  that  reduced  pav- 
ments  for  some  services  while  increasing  them  for  others.  Finally,  the  BBA  estab- 
lished requirements  for  payments  to  physicians  for  their  practice  costs. 

Unlike  some  of  the  other  provisions  of  the  BBA,  changes  to  Medicare's  payments 
to  physicians  occurred  almost  immediately.  Starting  on  January  1,  1998,  the  single 
conversion  factor  was  implemented  along  with  the  first  step  toward  revising  practice 
cost  payments.  The  effects  of  these  changes  were  largest  for  some  surgical  proce- 
dures, such  as  cataract  surgery  and  some  orthopedic  procedures,  where  payment 
rates  fell  by  13  percent  or  more.  Payment  rates  for  other  services  went  up,  however. 
Payments  for  office  visits  and  some  diagnostic  services  increased  by  at  least  7  per- 
cent. 

What  has  been  the  impact  of  these  payment  changes'? 

Providers'  concerns  are  clearly  relevant  to  any  assessment  of  the  BBA.  But  at  the 
same  time,  we  must  remember  that  the  primary  objective  of  the  Medicare  program 
is  to  maintain  access  to  high-quality  care  for  beneficiaries.  Assessing  the  implica- 
tions of  the  BBA  should  therefore  focus  on  whether  access  to  or  quality  of  care  has 
been  hampered  and,  if  so,  what  can  be  done  about  it. 

In  evaluating  the  potential  impact  of  the  BBA  on  access  and  quality,  two  issues 
seem  especially  important.  One  is  how  payment  policies  for  different  services  may 
interact  to  affect  providers'  ability  and  incentives  to  furnish  care.  Many  hospitals, 
for  example,  furnish  most  types  of  services,  including  skilled  nursing  services  and 
home  health  care.  Consequently,  they  must  face  the  combined  effects  of  policy 
changes  that  have  altered  payments  for  virtually  every  service  they  provide. 

A  second  critical  issue  is  whether  the  new  payment  systems  adequately  reflect 
predictable  differences  in  patient  care  costs.  Industry  and  other  analysts  have  raised 
this  issue  with  regard  to  the  new  payment  system  being  developed  for  outpatient 
hospital  services,  the  PPS  being  phased  in  for  skilled  nursing  facilities,  and  the  IPS 
for  home  health  agencies.  Where  predictable  differences  in  costs  are  not  taken  into 
account,  financial  incentives  are  created  for  providers  to  deny  access  to  care  or 
undertreat  identifiable  groups  of  patients. 

Sorting  out  the  effects  of  multiple  changes  in  payment  policies  and  the  introduc- 
tion of  new  payment  systems  on  beneficiaries'  ability  to  obtain  the  medical  services 
they  need  is  challenging  in  two  important  respects.  First,  many  BBA  changes  have 
not  yet  been  fiiUy  phased  in,  and  data  to  evaluate  the  impact  of  recent  changes  are 
in  many  cases  not  yet  available.  Second,  measuring  access  to  care  is  difficult.  Be- 
cause directly  measuring  appropriate  beneficiary  use  of  services  is  hard  to  do  with 
existing  data,  policvmakers  often  look  at  determinants  of  access,  such  as  provider 
availability  and  willingness  to  serve  Medicare  beneficiaries,  as  well  as  the  nature 
and  extent  of  other  barriers  to  access  that  beneficiaries  face.  Interpreting  the  find- 
ings of  these  analyses  can  be  difficult,  however,  because  we  cannot  isolate  the  effects 
of  changes  in  Medicare  policy  from  the  effects  of  other  changes  in  health  care  financ- 
ing or  delivery  arrangements. 

Financial  impacts 

During  the  past  year,  various  indicators  have  been  cited  as  measuring  the  finan- 
cial impact  that  the  BBA  is  having  on  providers.  The  hospital  industry,  for  example, 
has  issued  several  reports  analyzing  the  impact  of  the  BBA  on  hospital  revenues 
and  margins.  A  second  example  is  the  closures  of  home  health  agencies  since  the 
IPS  was  put  in  place.  Industry  and  other  observers  have  cited  declines  in  the  num- 
ber of  agencies  as  putting  beneficiaries'  access  to  home  health  care  services  at  risk. 

Hospitals.  The  reports  issued  by  the  hospital  industry  contain  new  projections,  but 
they  do  not  present  new  data.  In  response  to  congressional  requests,  MedPAC  staff 
has  analyzed  these  projections  and  found  that  all  of  them  portray  a  more  adverse 
impact  of  the  BBA  than  we  believe  to  be  the  case.  Some  present  a  particularly  inac- 
curate picture  of  the  impact  in  FY  1998  by  assuming  a  rate  of  increase  in  costs  that 
substantially  exceeds  what  we  already  know  to  have  occurred.  Data  from  the  Amer- 
ican Hospital  Association's  National  Hospital  Panel  Survey  suggest  that  when  com- 
plete Medicare  cost  report  data  become  available  later  this  year,  we  will  again  see 
a  decline  in  Medicare  cost  per  discharge  for  FY  1998,  the  fifth  year  in  succession. 

Although  we  believe  that  industry  reports  somewhat  overstate  the  impact  of  the 
BBA  on  hospital  margins,  they  do  correctly  present  its  overall  direction.  As  it  was 
intended  to  do,  the  law  has  reversed  a  six-year  trend  of  Medicare  payments  rising 
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more  rapidly  than  the  costs  of  treating  Medicare  beneficiaries.  Still,  two  reasons 
make  it  difficult  to  interpret  what  changes  in  total  margins  mean  for  Medicare  pol- 
icy. First,  the  financial  pressure  that  hospitals  are  currently  experiencing  reflects 
both  changes  in  Medicare's  payment  policies  and  continued  strong  downward  pres- 
sure on  revenues  from  private  managed  care  plans  and  other  payers.  In  FY  1997, 
private  payers'  payments  dropped  by  4  percentage  points  relative  to  the  cost  of 
treating  their  patients,  while  Medicare  payments  rose  relative  to  costs.  Data  for  FY 
1998  are  not  yet  available,  but  we  have  every  reason  to  believe  that  the  downward 
pressure  from  private  payers  continued  as  Medicare  reduced  its  payments.  Second, 
because  hospitals  can  be  expected  to  continue  responding  to  financial  pressures  by 
slowing  cost  growth — the  overall  increase  in  costs  per  case  for  all  patients  has  been 
below  2.5  percent  for  five  straight  years — projected  margins  serve  only  as  a  gauge 
of  financial  pressure,  not  as  a  prediction  of  what  will  occur.  MedPAC  has  seen  no 
convincing  evidence  that  the  changes  to  date  have  affected  either  quality  or  access 
in  the  inpatient  sector,  but  we  will  continue  to  monitor  developments. 

Home  health  agencies.  To  examine  whether  the  closures  of  home  health  agencies 
may  have  affected  beneficiaries'  access  to  services,  the  General  Accounting  Office 
(GAO)  analyzed  the  distribution  of  closures  across  urban  and  rural  counties.  The 
agency  also  interviewed  stakeholders'  representatives  of  state  agencies,  beneficiary 
advocates,  hospital  discharge  planners,  and  managers  of  home  health  agencies — in 
34  primarily  rural  counties  that  had  experienced  significant  agency  closures  or  de- 
clines in  the  use  of  services.  GAO  concluded  that  the  closures  have  had  little  impact 
on  Medicare  beneficiaries  to  date.  However,  the  agency  noted  that  beneficiaries  who 
are  more  costly  than  average  may  face  difficulty  in  obtaining  home  health  care  in 
the  future  as  agencies  change  their  behavior  in  response  to  the  IPS. 

The  GAO  study  found  that  while  about  14  percent  of  agencies  had  closed  between 
October  1,  1997,  and  January  1,  1999,  more  home  health  agencies  were  in  existence 
at  the  beginning  of  FY  1999  than  at  the  beginning  of  FY  1996.  The  study  found 
that  most  of  the  closures  occurred  in  urban  counties  and  that  about  40  percent  of 
the  closures  occurred  in  three  states — Louisiana,  Oklahoma,  and  Texas — ^that  had 
seen  a  large  expansion  in  the  number  of  agencies  and  that  had  utilization  rates  well 
above  the  national  average. 

Stakeholders  interviewed  by  the  GAO  reported  few  access  problems  currently. 
State  survey  agency  representatives,  for  example,  indicated  that  adequate  capacity 
continued  to  exist  despite  the  closures  and  reported  that  they  had  received  few  com- 
plaints about  access  to  Medicare  home  health  care.  Discharge  planners  and  home 
health  agency  managers  reported  that  beneficiaries  living  in  counties  that  had  lost 
agencies  still  had  adequate  access  through  agencies  located  in  adjacent  counties. 

Willingness  to  serve  beneficiaries 

Industry  and  policy  analysts  have  expressed  concerns  about  the  case-mix  adjuster 
used  in  the  new  PPS  for  skilled  nursing  facilities  and  the  lack  of  case-mix  adjust- 
ment in  the  IPS  for  home  health  agencies.  Concerns  have  also  been  raised  about 
the  new  system  for  determining  physicians'  fees. 

Skilled  nursing  facilities.  In  the  case  of  SNFs,  concerns  have  centered  around  the 
payment  weights  used  in  conjunction  with  the  RUG-III  system.  Although  SNF  pa- 
tients can  vary  significantly  in  their  use  of  ancillary  services  and  supplies  such 
drugs  and  biologicals,  payments  for  patients  in  different  RUG-III  categories  are 
based  on  estimates  of  the  time  providers's  staff"  spent  furnishing  nursing  and  ther- 
apy services.  SNFs  may  be  unwilling  to  serve  patients  in  some  high-acuity  RUG- 
III  groups  for  whom  the  costs  of  services  may  exceed  the  payment  rates. 

The  Office  of  the  Inspector  General  (OIG)  of  the  Department  of  Health  and 
Himian  Services  has  undertaken  a  study  to  assess  these  concerns.  The  OIG  sur- 
veyed a  random  sample  of  200  hospital  discharge  planners  responsible  for  arranging 
nursing  home  care  for  patients  being  discharged  from  hospitals. 

The  OIG  report  concluded  that  while  serious  problems  in  placing  Medicare  bene- 
ficiaries in  nursing  homes  are  not  apparent,  SNFs  are  changing  their  admitting 
practices  in  response  to  the  new  payment  system.  Two- thirds  of  discharge  planners 
responding  to  the  survey  reported  no  difficulty  in  placing  Medicare  patients.  At  the 
same  time,  almost  half  of  the  discharge  planners  surveyed  reported  that  nursing 
homes  have  begun  reqi;esting  more  detailed  clinical  information  about  patients  and 
more  often  assessing  patients  directly  before  making  admissions  decisions. 

The  survey  found  that  some  patients  have  become  harder  to  place,  including  those 
who  need  extensive  services,  such  as  intravenous  feedings  or  medications,  trache- 
ostomy care,  or  ventilator  and  respirator  care.  These  findings  are  consistent  with 
concerns  that  payment  weights  under  the  PPS  do  not  account  adequately  for  certain 
medically  complex  patients. 
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Home  health  agencies.  The  IPS  for  home  health  agencies  has  been  criticized  be- 
cause the  aggregate  per-beneficiary  limit  is  based  on  historical  patterns  of  use  and 
does  not  account  for  changes  in  agencies'  patient  mix.  Industry  and  beneficiary  rep- 
resentatives have  asserted  that  this  limitation  has  made  home  health  agencies  un- 
wilHng  to  accept  patients  who  are  likely  to  need  extensive  services. 

To  assess  these  concerns,  MedPAC  contracted  with  Abt  Associates,  Inc.,  to  survey 
about  1,000  home  health  agencies  in  early  1999  on  their  experience  under  the  IPS. 
We  also  convened  a  panel  of  experts  familiar  with  beneficiaries'  problems  accessing 
home  health  services. 

The  results  of  our  survey  of  home  health  agencies  are  consistent  with  the  prelimi- 
nary information  we  have  on  utilization.  The  agencies  we  surveyed  generally  re- 
ported that  their  Medicare  caseloads  have  fallen  and  that  the  number  of  visits  per 
user  they  provide  has  decreased.  Almost  half  reported  that  they  had  changed  the 
mix  of  services  they  provide,  with  fewer  aide  visits  being  the  most  common  re- 
sponse. While  virtually  all  of  the  agencies  we  surveyed  reported  that  they  are  ac- 
cepting new  patients,  the  share  accepting  all  new  Medicare  patients  was  75  percent, 
compared  with  85  percent  before  the  IPS  was  implemented.  About  40  percent  of 
agencies  reported  a  change  in  admissions  practices — refusing  to  admit  patients  that 
they  would  have  accepted  before  the  IPS-— and  30  percent  reported  discharging  pa- 
tients because  of  the  IPS.  Agencies  most  frequently  identified  long-term  or  chronic 
care  patients  as  those  they  no  longer  admitted  or  have  discharged. 

These  findings  are  consistent  with  the  claim  that  the  IPS  has  hampered  access, 
but  they  do  not  tell  the  whole  story  because  the  change  in  payment  policy  occurred 
at  the  same  time  HCFA  was  implementing  other  policies  intended  to  reduce  fraud 
and  abuse,  including  stepping  up  oversight  of  home  health  care  providers  and  im- 
posing a  four-month  moratorium  on  the  certification  of  new  agencies  in  early  1998. 
The  agency  also  adopted  a  new  procedure  for  processing  claims  for  home  health  care 
services.  Assessing  the  effect  on  beneficiaries  of  changes  in  home  health  agencies' 
willingness  to  serve  them  is  further  confounded  because  we  cannot  determine 
whether  the  changes  in  use  of  home  health  services  observed  during  the  past  two 
years  are  appropriate.  Medicare's  standards  for  eligibility  for  and  coverage  of  home 
health  services  are  too  loosely  defined  for  us  to  do  so. 

Physician  services.  Three  aspects  of  the  new  mechanism  for  setting  physicians' 
fees  have  raised  questions  regarding  their  impact  on  access.  First,  the  introduction 
of  a  single  conversion  factor  reduced  payment  rates  for  surgical  services,  while  pay- 
ment rates  for  primary  care  and  other  nonsurgical  services  generally  increased.  Sec- 
ond, the  Secretary's  lack  of  authority  to  correct  for  projection  errors  and  the  poten- 
tial for  oscillations  in  fee  updates  under  the  SGR  system  have  raised  questions 
about  whether  updates  are  appropriate.  Because  the  SGR  is  cumulative,  uncorrected 
projection  errors  affect  all  subsequent  updates.  This  happened  in  1999,  when  an  un- 
expected slowdown  in  Medicare+Choice  enrollment  growth  led  to  a  smaller  than  pro- 
jected decline  in  Part  B  fee-for-service  enrollment.  Third,  the  SGR  system  as  cur- 
rently designed  has  te  potential  for  oscillation  in  fee  updates  because  of  problems 
with  the  data  and  methods  used  to  calculate  the  updates.  These  problems  are  likely 
to  lead  to  extreme  positive  and  negative  updates. 

To  assess  the  effects  of  the  payment  changes  introduced  in  1998,  MedPAC  con- 
tracted with  Project  HOPE  to  survey  1,300  physicians  on  their  willingriess  to  serve 
Medicare  beneficiaries.  The  survey  data  were  reassuring.  Among  physicians  accept- 
ing all  or  some  new  patients,  over  95  percent  were  accepting  new  Medicare  fee-for- 
service  patients  both  in  1997,  before  the  new  payment  policy  changes  were  imple- 
mented, and  in  early  1999.  The  survey  also  found  that  only  about  10  percent  of  phy- 
sicians reported  changing  the  priority  given  to  Medicare  beneficiaries  seeking  an  ap- 
pointment. Of  those,  the  percentage  giving  Medicare  patients  a  higher  priority  was 
almost  the  same  as  the  percentage  giving  Medicare  patients  a  lower  priority. 

Where  do  we  go  from  here? 

Although  there  is  no  systematic  evidence  to  date  that  beneficiaries'  access  to  care 
has  been  impaired,  the  vast  number  of  changes  to  Medicare  payment  policy  intro- 
duced by  the  BBA  make  it  more  important  than  ever  to  monitor  access.  In  our 
March  and  June  reports  to  the  Congress,  MedPAC  noted  where  we  believe  policy 
changes  are  not  yet  warranted  and  recommended  specific  targeted  policies  that 
could  help  to  alleviate  some  of  the  concerns  that  have  been  raised  regarding  access 
to  care  in  the  future.. 

Hospital  inpatient  services 

In  our  March  report,  MedPAC  concluded  that  the  operating  update  for  FY  2000 
enacted  in  BBA — 1.8  percentage  points  less  than  the  increase  in  HCFA's  operating 
market  basket  index  or  1.1  percent — will  provide  reasonable  rates.  In  formulating 
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our  recommendation,  MedPAC  took  into  account  part,  but  not  all,  of  the  cumulative 
reduction  in  costs  per  case  that  has  occurred.  We  noted  that  hospitals  have  re- 
sponded to  an  increasingly  competitive  market  by  improving  their  productivity  and 
by  shifting  services  to  other  sites  of  care.  At  the  same  time,  we  recognized  factors 
pointing  to  the  need  for  caution  in  specifying  future  updates,  including  emerging 
evidence  that  the  decade-long  trend  in  rising  case  mix  complexity,  which  automati- 
cally increases  PPS  payments,  may  be  subsiding.  We  also  questioned  whether  the 
unusually  low  rate  of  hospital  cost  growth  observed  in  recent  years  can  be  sustained 
without  adverse  effects  on  quality  of  care. 

Hospital  outpatient  services 

MedPAC  has  concerns  about  the  PPS  proposed  by  HCFA  for  hospital  outpatient 
services.  In  basing  payments  on  groups  of  services,  instead  of  individual  services, 
the  system  is  likely  to  overpay  for  some  services  and  underpay  for  others.  This  could 
lead  to  access  problems  in  the  future  for  beneficiaries  needing  services  whose  pay- 
ments fall  short  of  costs.  In  our  March  report,  MedPAC  recommended  that  the  PPS 
be  based  on  the  costs  of  individual  services.  Since  that  recommendation  was  made, 
HCFA  has  been  coUeting  comments  on  its  PPS  proposal,  with  the  formal  comment 
period  ending  July  30,  1999.  HCFA  will  review  the  comments  with  the  assistance 
of  a  private  contractor,  3M  Health  Information  Systems.  HCFA  then  plans  to  issue 
a  final  regulation  at  least  90  days  before  the  PPS  is  implemented. 

Implementing  the  outpatient  PPS  will  reduce  payments  for  virtually  all  hospitals 
but  could  have  much  larger  effects  on  specific  types  of  hospitals.  For  example,  based 
on  HCFA's  original  estimates — which  do  not  take  into  account  improvements  in  cod- 
ing that  will  lead  to  smaller  reductions — small  rural  hospitals  would  see  a  17  per- 
cent decline  in  payment  rates,  and  cancer  hospitals  would  see  a  drop  of  more  than 
30  percent.  Given  these  changes,  MedPAC  recommended  that  the  Secretary  closely 
monitor  the  use  of  hospital  outpatient  services  to  ensure  that  beneficiaries'  access 
to  appropriate  care  is  not  compromised.  Consideration  should  also  be  given  to  phas- 
ing in  the  new  payment  system  to  help  us  detect  any  problems  before  they  become 
severe. 

Skilled  nursing  facilities 

The  OIG  report  on  the  willingness  of  skilled  nursing  facilities  to  continue  accept- 
ing Medicare  beneficiaries  provides  some  comfort  that  early  anecdotal  reports  of  ac- 
cess problems  do  not  indicate  a  widespread  problem.  Nonetheless,  MedPAC  remains 
concerned  about  the  mismatch  between  payments  and  costs  for  patients  who  require 
relatively  high  levels  of  nontherapy  ancillary  services  and  supplies  could  hamper  ac- 
cess in  the  future.  In  our  March  report,  we  recommended  that  the  Secretary  con- 
tinue to  refine  the  classification  system  to  improve  its  ability  to  predict  the  use  of 
nontherapy  services  and  supplies.  An  improved  classification  system  would  match 
payments  more  closely  to  beneficiaries'  needs  for  services  and  help  to  avoid  access 
problems  among  medically  complex  patients.  HCFA  has  indicated  that  it  is  re- 
searching the  adequacy  of  payments  under  the  PPS  and  will  implement  refinements 
next  year  if  that  research  indicates  changes  are  warranted. 

Home  health  services 

Implementing  a  PPS  for  home  health  care  services  that  accounts  for  differences 
among  beneficiaries  will  help  to  ensure  access  for  those  who  require  extensive  care. 
MedPAC  is  concerned,  however,  that  the  timetable  for  implementing  the  PPS  is  very 
tight.  Accordingly,  we  recommended  in  our  June  report  that  the  Congress  explore 
the  feasibility  of  establishing  a  process  for  agencies  to  exclude  a  small  share  of  their 
patients — say  2  percent — from  the  aggregate  per  beneficiary  limits.  Under  our  rec- 
ommendation, Medicare  would  reimburse  care  for  excluded  patients  based  on  the 
lesser  of  actual  costs  or  the  aggregate  per-visit  limits.  MedPAC  believes  that  such 
a  policy  should  be  implemented  in  a  budget-neutral  manner. 

In  the  longer  run,  ensuring  that  Medicare  beneficiaries  have  access  to  appropriate 
home  health  care  services  will  require  clarifying  the  benefit.  To  that  end,  MedPAC 
recommended  that  the  Secretary  speed  the  development  of  regulations  that  would 
outline  home  health  care  coverage  and  eligibility  criteria  based  on  the  clinical  char- 
acteristics of  beneficiaries  and  that  she  recommend  to  the  Congress  the  legislation 
needed  to  implement  those  regulations. 

Physicians'  services 

In  part  because  of  their  technical  nature,  problems  with  the  sustainable  growth 
rate  system  that  determines  updates  to  payments  for  physicians'  services  have  re- 
ceived less  publicity  than  concerns  about  facility  payments.  But  because  uncorrected 
projection  errors  and  wide  swings  in  payment  updates  could  raise  access  problems 
in  the  future,  MedPAC  recommends  that  the  Congress  require  the  Secretary  to  cor- 
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rect  estimates  used  in  SGR  system  calculations  every  year  and  that  legislation  be 
enacted  to  modulate  swings  in  updates. 

Mr.  BiLlRAKlS.  Thank  you  very  much. 
Dr.  Scanlon? 

STATEMENT  OF  WILLIAM  J.  SCANLON 

Mr.  Scanlon.  Thank  you  very  much,  Mr.  Chairman.  I  am  very 
pleased  to  be  here  today  as  you  discuss  the  issues  that  have  arisen 
regarding  the  changes  made  to  the  fee-for-service  Medicare  pro- 
gram in  the  Balanced  Budget  Act. 

I  will  focus  my  remarks  today  on  the  changes  affecting  several 
of  the  postacute  care  providers,  namely  home  health  agencies, 
skilled  nursing  facilities,  and  outpatient  therapists.  We  have  un- 
dertaken several  studies  to  review  BBA  impacts  for  these  services 
at  the  request  of  this  committee  and  others. 

Concerns,  as  you  know,  have  been  raised  in  the  industries  in- 
volved about  the  BBA's  impacts  on  beneficiary  access  and  on  the 
financial  viability  of  providers.  The  issue  is  how  valid  are  these 
concerns. 

The  BBA  made  necessary  and  fundamental  changes,  in  our  view, 
to  Medicare's  pa^mient  methods  to  slow  spending  growth  while  pro- 
tecting appropriate  beneficiary  care.  Prior  to  the  BBA,  spending  for 
these  services,  especially  home  health  and  SNF  care,  was  growing 
ver>^  rapidly.  No  analyses  supported  why  the  growth  should  be  so 
high  and  there  were  significant  concerns  that  overutilization,  ineffi- 
cient deliver^'  and  fraud  and  abuse  played  a  role. 

While  refinements  may  be  required  to  make  the  BBA  payment 
systems  more  effective,  their  design  intentionally  makes  inefficient 
providers  change  their  practice  patterns  to  remain  in  the  Medicare 
business. 

The  impact  of  payment  reforms  on  home  health  agencies  has 
been  ver>^  noticeable  because  Medicare  is  such  a  major  share  of 
agencies'  business  and  the  interim  pa\Tnent  system  was  imple- 
mented without  a  transition. 

Our  findings  are  very  similar  to  those  reported  by  Dr.  Ross  for 
MedPAC.  We  reported  in  May  that  the  number  of  home  health 
agencies  certified  for  Medicare  had  declined  14  percent  since  the 
implementation  of  the  interim  pa>Tnent  system  and  that  utilization 
had  returned  to  1994  levels.  There  has  been  an  increase  in  the 
number  of  closures  since  then,  though  utilization  measures  have 
not  been  assembled. 

Despite  this,  because  of  the  number  of  agencies  had  virtually 
doubled  between  1990  and  1997,  beneficiaries,  when  we  reported, 
were  still  being  ser\'ed  by  over  9,000  agencies,  approximately  the 
same  number  that  were  available  in  1996. 

Furthermore,  the  drop  in  utilization  does  not  appear  to  be  re- 
lated to  agency  closures.  Rather,  it  is  consistent  with  the  incentives 
that  the  interim  pa\Tnent  system  imposes  to  control  the  volume  of 
services  provided  to  beneficiaries  and  to  narrow  the  widely  diver- 
gent and  unexplained  variation  in  use. 

While  access  generally  has  not  seemingly  been  impaired,  there 
are  indications,  as  Dr.  Ross  indicated,  that  some  beneficiaries  who 
are  likely  to  be  more  costly  than  average  may  have  more  difficulty 
obtaining  home  health  services.  The  revenue  caps  imposed  by  the 
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interim  payment  system  are  not  adjusted  to  reflect  variations  in 
patient  needs,  a  problem  that  we  need  ameliorated  and  will  be 
ameliorated  with  the  implementation  of  the  prospective  payment 
system. 

Turning  to  skilled  nursing  facilities,  there  are  several  factors 
that  might  suggest  that  the  PPS's  impact  on  the  viability  of  SNFs 
would  be  less  severe  than  is  being  claimed  by  providers. 

First,  Medicare  is  a  small  portion  of  most  skilled  nursing  facili- 
ties' business.  Furthermore,  only  a  quarter  of  Medicare's  current 
reimbursement  for  most  facilities  is  based  on  the  prospective  rate. 
The  remainder  reflects  the  facility's  own  historical  spending,  spend- 
ing that  may  be  inflated  due  to  the  provision  of  excessive  ancillary 
services  in  the  past. 

Nevertheless,  we  are  here  today,  2  days  after  one  of  the  largest 
nursing  home  chains  filed  for  Chapter  XI  bankruptcy  protection. 
We  have  been  reviewing  the  difficulties  of  Vencor  and  other  nurs- 
ing home  chains  for  the  Senate  Finance  and  Aging  Committees.  It 
would  appear  to  us  that  Vencor  and  other  companies'  difficulties 
likely  relate  to  much  more  than  simply  the  prospective  payment 
system  for  Medicare. 

Overall,  the  skilled  nursing  facility  prospective  rates  may  have 
actually  been  set  too  high  on  average  and  thus  overcompensate 
rather  than  undercompensate  providers.  Nevertheless,  it  seems 
that  certain  modifications  to  prospective  payment  may  be  appro- 
priate. 

As  Dr.  Ross  also  indicated,  there  is  evidence  the  payments  are 
not  being  appropriately  targeted  to  patients  who  require  costly 
care — in  Mr.  Hash's  terms,  the  high  acuity  patient.  The  potential 
access  problems  that  result  for  such  patients  if  Medicare  underpays 
for  their  care  will  likely  lead  to  beneficiaries  remaining  in  acute 
care  hospitals  longer  rather  than  foregoing  care,  an  important 
point  to  remember. 

HCFA  is  aware  of  the  situation,  as  you  have  heard,  and  is  work- 
ing to  address  the  problem. 

Finally,  let  me  comment  on  where  the  BBA  imposed  a  fee  sched- 
ule on  all  outpatient  therapy  services  and  replaced  the  $900  cap  on 
therapy  provided  by  independent  therapists  with  the  $1,500  cap  on 
outpatient  physical  and  speech  therapy  and  a  separate  $1,500  cap 
on  occupational  therapy. 

In  our  view,  these  caps  represent  a  legitimate  attempt  to  control 
service  use  to  avoid  utilization  increases  and  avoid  eliminating  the 
savings  to  be  generated  from  all  the  changes  in  provider  fees  that 
have  been  mandated  by  the  BBA.  The  per-beneficiary  caps,  further- 
more, are  unlikely  to  curtail  services  for  the  vast  majority  of  out- 
patient therapy  users,  principally  because  the  principal  provider  of 
outpatient  therapy,  hospital  outpatient  departments,  are  exempted 
from  the  cap. 

However,  even  though  the  caps  may  be  important  to  generate 
some  control  over  use,  the  caps  do  not  take  account  the  differences 
in  patient  needs,  and  restricting  coverage  for  patients  who  have  a 
genuine  need  for  services  is  very  problematic. 

Therefore,  HCFA's  efforts  to  try  and  design  a  needs-based  pay- 
ment system  taking  into  account  clinical  factors,  as  mandated  by 
the  BBA,  is  critical. 
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In  conclusion,  I  would  note  that  the  BBA  made  necessary  and 
fundamental  changes  to  Medicare's  payment  methods  for  many 
providers  in  order  to  slow  spending  growth  while  preserving  appro- 
priate beneficiary  care.  Further  refinements,  as  you  have  noted,  are 
required  to  make  these  systems  more  effective.  However,  these  sys- 
tems' intent  is  to  require  inefficient  providers  to  adjust  their  prac- 
tice patterns  to  remain  viable. 

It  is  important  that  all  the  changes  that  we  consider  and  any 
change  that  is  enacted  be  based  upon  the  most  complete  and  solid 
information  that  is  available.  To  prematurely  change  this  would 
undermine  the  intent  and  goal  of  BBA,  which  are  essential  to  the 
long-term  sustainability  of  the  Medicare  program.  Thank  you  very 
much,  Mr.  Chairman.  I  would  be  happy  to  answer  questions  you 
may  have. 

[The  prepared  statement  of  William  J.  Scanlon  follows:] 

Prepared  Statement  of  William  J.  Scanlon,  Director,  Health  Financing  and 
Public  Health  Issues,  Health,  Education,  and  Human  Services  Division,  GAO 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  pleased  to  be  here  today 
as  you  discuss  the  effects  of  the  Balanced  Budget  Act  of  1997  (BBA)  on  the  Medicare 
fee-for-service  program.  BBA  set  into  motion  significant  program  changes  to  both 
modernize  Medicare  and  rein  in  spending.  The  act's  constraints  on  providers'  fees, 
increases  in  beneficiary  payments,  and  structural  reforms  together  were  projected 
to  lower  Medicare  spending  by  $386  billion  over  the  next  10  years.  Because  some 
BBA  provisions  have  only  recently  been  implemented  or  have  not  yet  been  phased 
in,  the  act's  full  effects  on  providers,  beneficiaries,  and  taxpayers  will  remain  un- 
known for  some  time. 

BBA  was  enacted  in  response  to  continuing  rapid  growth  in  Medicare  spending 
that  was  neither  sustainable  nor  readily  linked  to  demonstrated  changes  in  bene- 
ficiary needs.  The  act's  payment  reforms  represented  bold  steps  to  control  Medicare 
spending  by  changing  the  financial  incentives  inherent  in  payment  methods  that, 
prior  to  BBA,  did  not  reward  providers  for  delivering  care  efficiently.  To  date,  the 
Congress  has  remained  steadfast  in  the  face  of  intense  pressure  to  roll  back  certain 
BBA  paj^nent  reforms  while  waiting  for  evidence  that  demonstrates  the  need  for 
modifications.  Calls  for  BBA  changes  come  at  a  time  when  federal  budget  surpluses 
and  lower-than-expected  growth  in  Medicare  outlays  could  make  it  easier  to  accom- 
modate higher  Medicare  payments.  However,  as  the  Comptroller  General  cautioned 
in  July,  the  surpluses  are  merely  projections  and  could  fall  short  of  expectations  and 
the  imperative  remains  to  find  the  reforms  that  will  make  Medicare  sustainable  and 
affordable  for  the  longer  term.' 

My  comments  today  focus  on  the  reforms  governing  payments  to  three  providers 
of  post-acute  care  services — home  health  agencies  (HHA),  skilled  nursing  facilities 
(SNF),  and  providers  of  outpatient  rehabilitation  therapy.  Among  BBA's  changes  af- 
fecting various  providers,  these  reforms  are  farthest  along  in  their  implementation. 
Furthermore,  it  is  important  to  consider  the  pajnnent  policies  for  these  providers  to- 
gether because  changes  to  payments  for  one  of  them  could  affect  the  costs  and  utili- 
zation of  another. 

In  brief,  providers  of  such  post-acute  care  services  as  home  health  care,  SNF  care, 
and  rehabilitation  therapy  may  have  to  change  their  service  delivery  practices  as 
a  result  of  BBA  pajrment  reforms,  which  seek  to  make  Medicare  a  more  efficient 
and  prudent  purchaser.  Calls  to  amend  or  repeal  these  BBA  changes  may  be  pre- 
mature until  information  is  available  to  identify  and  distinguish  between  desirable 
and  undesirable  consequences.  At  the  same  time,  imperfections  in  the  design  of 
BBA-mandated  payment  systems  require  attention.  The  design  details  of  these  sys- 
tems are  key  to  ensuring  that  payments  are  not  only  adequate  in  the  aggregate  but 
are  also  fairly  targeted  to  protect  individual  beneficiaries  and  providers. 

With  regard  to  home  health  care,  the  effect  of  the  interim  payment  system  on 
HHAs  has  raised  concerns.  Our  May  1999  analysis  indicated,  however,  that  the  re- 
ductions in  the  number  of  HHAs  and  changes  in  home  health  utilization  were  con- 
sistent with  the  incentives  of  the  interim  payment  system  to  control  the  rapid  and 


'  Medicare  Reform:  Observations  on  the  President's  July  1999  Proposal  (GAO/T-AIMD/HEHS- 
99-236,  July  22,  1999). 
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unexplained  growth  that  had  preceded  the  BBA.2  Furthermore,  we  found  little  evi- 
dence that  appropriate  access  to  Medicare's  home  health  benefit  has  been  impaired. 
The  interim  payment  system,  however,  is  not  an  appropriate  payment  method  for 
the  long  term  because  it  does  not  adjust  payments  for  differences  in  beneficiary 
needs.  Therefore,  it  is  important  to  implement  the  BBA-mandated  prospective  pay- 
ment system  (PPS),  scheduled  for  October  1,  2000.  In  ongoing  work,  we  are  exam- 
ining the  formidable  challenges  of  designing  a  PPS  with  the  appropriate  unit  of  pay- 
ment, level  of  payment,  case-mix  adjustment  method,  and  risk-sharing  mechanism. 
Our  work  indicates  that  the  PPS  will  likely  require  further  adjustments  after  it  is 
implemented  as  more  information  on  home  health  costs,  utilization,  and  users  be- 
comes available. 

The  SNF  PPS  was  implemented  beginning  July  1998  with  a  3-year  transition  to 
fully  prospective  rates;  thus,  time  for  providers  to  adjust  to  the  payment  change  has 
been  built  into  the  implementation  schedule.  Our  ongoing  work  examining  whether 
the  PPS  is  causing  financial  problems  for  some  SNFs  suggests  that  factors  in  addi- 
tion to  the  PPS  have  contributed  to  fiscal  difficulties.  Nevertheless,  certain  modifica- 
tions to  the  PPS  may  be  appropriate,  as  there  is  evidence  that  payments  are  not 
being  adequately  targeted  to  patients  who  require  costly  care.  The  potential  access 
problems  that  may  result  if  Medicare  underpays  for  high-cost  cases  could  lead  to 
beneficiaries'  staying  in  acute  care  hospitals  longer,  rather  than  foregoing  care  alto- 
gether. HCFA  is  aware  of  this  potential  targeting  problem  and  is  working  to  develop 
a  solution. 

Beginning  this  year,  BBA  imposed  an  annual  $1,500  per-beneficiary  cap  on  pay- 
ments for  outpatient  physical  and  speech  therapy  combined  and  a  separate  $1,500 
cap  on  outpatient  occupational  therapy,  while  exempting  hospital  outpatient  depart- 
ments from  these  caps.  The  act  also  replaced  reasonable  cost  reimbursement  for 
these  services  with  payment  under  a  fee  schedule.  The  caps  reflect  a  legitimate  need 
to  constrain  service  use.  While  not  calibrated  to  accommodate  variation  in  bene- 
ficiary needs,  the  per-beneficiary  caps  are  unlikely  to  curtail  access  to  services  for 
the  vast  majority  of  outpatient  therapy  users.  Only  a  small  share  of  beneficiaries 
receiving  therapy  services  use  outpatient  therapy  extensively.  Further,  most  of  those 
users  with  greater  needs  will  likely  have  access  to  hospital  outpatient  departments, 
which  are  not  subject  to  the  $1,500  caps.  In  addition,  owing  to  HCFA's  partial  ap- 
proach to  enforcing  the  caps  while  year  2000  adjustments  are  made  to  Medicare's 
automated  systems,  noninstitutionalized  beneficiaries  can  avoid  having  the  caps 
curtail  service  coverage  by  switching  providers.  However,  the  caps  may  restrict  cov- 
erage for  some  nursing  home  residents,  resulting  in  their  having  to  pay  out-of-pock- 
et or  seek  payment  from  other  sources,  such  as  Medicaid,  for  therapy  services.  Stud- 
ies are  under  way  or  planned  to  better  measure  the  effect  of  the  caps  and  how  they 
might  be  adjusted.  BBA  also  required  HCFA  to  recommend  a  need-based  pajmient 
system,  which  could  help  better  terget  pa3Tiients  toward  beneficiaries  who  genuinely 
require  more  services  than  allowed  under  the  current  dollar  limits. 

BACKGROUND 

The  Medicare  program  consists  of  two  parts:  "hospital  insurance,"  or  part  A, 
which  covers  inpatient  hospital,  skilled  nursing  facility,  hospice,  and  certain  home 
health  care  services,  and  "supplementary  medical  insurance,"  or  part  B,  which  cov- 
ers physician  and  outpatient  hospital  services,  outpatient  rehabilitation  services, 
home  health  services  under  certain  conditions,  diagnostic  tests,  and  ambulance  and 
other  medical  services  and  supplies. 

Prior  to  BBA  payment  reforms,  Medicare  experienced  rapid  growth  in  the  services 
beneficiaries  receive  afl:er  a  hospitalization  (also  called  post-acute-care  services),  pri- 
marily due  to  increased  utilization.  During  much  of  the  1990s,  home  health  care 
was  one  of  Medicare's  fastest  growing  benefits;  between  1990  and  1997,  Medicare 
spending  for  home  health  care  rose  at  an  annual  rate  of  25.2  percent.  Several  fac- 
tors accounted  for  this  spending  growth,  most  notably  the  relaxation  of  coverage 
guidelines.  In  response  to  a  1988  court  case,  a  change  in  the  coverage  guidelines 
essentially  transformed  the  benefit  from  one  that  focused  on  patients  needing  short- 
term  care  after  hospitalization  to  one  that  serves  chronic,  long-term-care  patients 
as  well.^  The  loosening  of  coverage  and  eligibility  criteria  contributed  to  an  increase 
in  the  number  of  beneficiaries  receiving  services  and  the  volume  of  services  they  re- 
ceived. Associated  with  this  rise  in  utilization  was  an  almost  doubling  in  the  num- 
ber of  Medicare-certified  HHAs  to  10,524  by  1997. 


^Medicare  Home  Health  Agencies:  Closures  Continue,  With  Little  Evidence  Beneficiary  Access 
Is  Impaired  (GAO/HEHS-99-120,  May  26,  1999). 

^Duggan  V.  Bowen,  691  F.  Supp.  1487  (D.D.C.  1988). 
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Also  contributing  to  the  historical  rise  in  home  health  care  spending  were  a  pay- 
ment system  that  provided  few  incentives  to  control  how  many  visits  beneficiaries 
received  and  lax  Medicare  oversight  of  claims.  As  we  noted  in  a  previous  report, 
even  when  controlling  for  diagnoses,  substantial  geographic  variation  existed  in  the 
provision  of  home  health  care,  with  little  evidence  that  the  differences  were  war- 
ranted by  patient  care  needs. Additional  evidence  indicates  that  at  least  some  of 
the  high  use  and  the  large  variation  in  practice  represented  inappropriate  billings 
and  unnecessary  care.^  Medicare  oversight  declined  at  the  same  time  that  spending 
mounted,  contributing  to  the  likelihood  that  inappropriate  claims  would  be  paid.  To 
begin  to  control  spending,  BBA  implemented  an  interim  payment  system  for  HHAs 
beginning  October  1,  1997.  A  PPS  is  scheduled  to  be  implemented  for  all  HHAs  on 
October  1,  2000.6 

As  required  by  BBA,  on  July  1,  1998,  SNFs  began  a  3-year  transition  to  a  PPS, 
under  which  providers  are  paid  a  prospective  rate  for  each  day  of  care.  Previously, 
SNFs  were  paid  the  reasonable  costs  they  incurred  in  providing  Medicare-covered 
services.  Although  there  were  limits  on  the  payments  for  the  routine  portion  of  care 
(that  is,  general  nursing,  room  and  board,  and  administrative  overhead),  payments 
for  ancillary  services,  such  as  rehabilitative  therapy,  were  virtually  unlimited.  Be- 
cause higher  ancillary  service  costs  triggered  higher  payments,  facilities  had  no  in- 
centive to  provide  these  services  efficiently  or  only  when  necessary.  Thus,  between 
1992  and  1995,  daily  ancillary  costs  grew  18.5  percent  a  year,  compared  to  6.4  per- 
cent for  routine  service  costs.  Moreover,  new  providers  were  exempt  from  the  caps 
on  routine  care  payments  for  up  to  their  first  4  years  of  operation,  which  encouraged 
greater  participation  in  Medicare. 

Rehabilitation  therapy  comprises  a  substantial  portion  of  the  post-acute-care  serv- 
ices provided  by  SNFs  and  other  providers,  such  as  rehabilitation  therapy  agencies 
and  comprehensive  outpatient  rehabilitation  facilities.  Under  BBA,  the  prices  of 
therapy  services  provided  in  outpatient  settings  are  controlled  by  a  fee  schedule.^ 
Generally,  when  prices  are  fixed,  providers  can  compensate  by  increasing  the  vol- 
ume of  services  delivered.  To  control  volume,  coverage  for  outpatient  therapy  is  now 
limited  to  $1,500  per  beneficiary  for  physical  and  speech  therapy,  with  a  separate 
$1,500  per-beneficiary  limit  for  occupational  therapy.  Hospital  outpatient  depart- 
ments are  exempt  from  these  coverage  limits. 

LITTLE  EVIDENCE  TO  DATE  OF  IMPAIRED  ACCESS  TO  HOME  HEALTH  SERVICES,  BUT 
FUTURE  PAYMENT  SYSTEM  WILL  REQUIRE  REFINEMENTS 

By  October  2000,  HCFA  is  required  to  establish  a  new  PPS  for  home  health 
care — with  a  fixed,  predetermined  payment  per  unit  of  service,  adjusted  for  patient 
characteristics.  Until  that  time,  HHAs  are  paid  under  the  BBA-mandated  interim 
payment  system.  Although  concerns  have  been  raised  about  the  effect  of  the  interim 
system,  our  May  1999  analysis  showed  little  evidence  that  appropriate  access  to 
Medicare's  home  health  benefit  has  been  impaired  under  this  payment  method.  Nev- 
ertheless, a  home  health  PPS  is  a  more  appropriate  pajmient  tool  because  it  can 
align  payments  with  patient  needs.  Designing  an  adequate  home  health  care  PPS, 
however,  poses  substantial  challenges. 

The  pre-BBA  payment  system  had  controls  for  payments  per  visit  but  left  volume 
unchecked.  Since  enactment  of  the  BBA,  home  health  agencies  have  been  paid 
under  the  interim  payment  system,  which  attempts  to  control  the  costs  and  amount 
of  services  provided  to  each  beneficiary.  Indeed,  our  work  indicates  that  overall 
home  health  utilization  in  the  first  3  months  of  1998  had  declined  since  1996,  but 
utilization  was  about  the  same  for  a  comparable  period  in  1994.  Moreover,  the  size- 
able variation  in  utilization  between  counties  with  high  and  low  use  has  narrowed. 
Although  these  changes  occurred  at  the  time  that  about  14  percent  of  HHAs  closed 


Medicare:  Home  Health  Utilization  Expands  While  Program  Controls  Deteriorate  (GAO/ 
HEHS-96-16,  Mar.  27,  1996). 

^Medicare:  Improper  Activities  by  Mid-Delta  Home  Health  (GAO/T-OSI-98-6)  and  Office  of  the 
Inspector  General,  Department  of  Health  and  Human  Services,  Variation  Among  Home  Health 
Agencies  in  Medicare  Payment  for  Home  Health  Services  (July  1995).  Our  1997  analysis  of  a 
small  sample  of  high-dollar  claims  found  that  over  40  percent  of  these  claims  should  not  have 
been  paid  by  the  program.  See  Medicare:  Need  to  Hold  Home  Health  Agencies  More  Accountable 
for  Inappropriate  Billings  (GAO/HEHS-97-108,  June  13,  1997). 

6  BBA  required  the  HHA  PPS  to  be  in  place  in  fiscal  year  2000.  Subsequent  legislation  delayed 
the  implementation  by  1  year  and  reqiiired  that  there  be  no  transition  to  the  PPS. 

■'Payments  for  inpatient  rehabilitation  therapy  services,  such  as  those  provided  by  SNFs, 
HHAs,  and  rehabilitation  facilities,  are  not  subject  to  the  fee  schedule  and  are  paid  under  other 
rules.  In  addition,  outpatient  therapy  provided  by  critical  access  hospitals  is  not  subject  to  the 
fee  schedule. 
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their  doors  to  Medicare  business,  we  found  little  evidence  that  beneficiary  access  to 
services  was  inappropriately  curtailed. 

The  PPS  should  be  a  substantial  improvement  over  the  interim  payment  system 
because  payments  will  reflect  current  beneficiaries  and  their  needs  rather  than  his- 
torical spending  patterns.  However,  our  ongoing  work  on  this  subject  shows  that  a 
number  of  design  issues  remain  and  the  payment  system  will  likely  require  contin- 
ued adjustments  even  after  implementation  of  the  PPS  next  year.  HCFA  will  pay 
HHAs  a  per-episode  rate  for  up  to  the  first  60  days  of  services  to  a  patient.  Such 
per-episode  payments  are  designed  to  balance  competing  goals  of  controlling  service 
provision  while  giving  HHAs  flexibility  to  vary  the  intensity  or  mix  of  services  deliv- 
ered during  the  episode.  Evidence  indicates  that  HHAs  do  lower  their  costs  in  re- 
sponse to  prospective  pajrments  for  an  episode  of  care.  Whether  they  will  inappropri- 
ately cut  visits,  which  could  reduce  the  quality  of  care  and  cause  Medicare  to  pay 
for  services  that  were  not  delivered,  remains  to  be  seen.  Under  this  prospective  pay- 
ment approach,  HHAs  also  have  incentives  to  increase  the  number  of  episodes  of 
care  provided,  which  could  escalate,  rather  than  constrain.  Medicare  spending. 
HCFA  will  need  to  adequately  monitor  service  provision  to  ensure  that  beneficiaries 
receive  the  care  they  need  and  the  number  of  episodes  are  not  inappropriately  in- 
creased. 

The  design  of  the  case-mix  adjustment  mechanism  is  critical  to  adequately  pay 
for  patients  with  high  services  need,  yet  not  overpay  for  others  with  lower  require- 
ments. Designing  this  mechanism  requires  detailed  information  about  services  and 
beneficiary  characteristics,  and  such  information  is  currently  available  only  for  a 
sample  of  users.  Furthermore,  the  wide  geographic  and  agency-level  variation  in 
service  use  indicates  that  standards  of  care  are  not  well-defined,  nor  are  the  criteria 
for  who  should  use  the  benefit.  As  a  result,  the  factors  that  will  be  used  under  PPS 
for  grouping  patients  with  similar  resource  needs  may  not  adequately  distinguish 
among  types  of  home  health  patients,  and  the  PPS  payment  adjuster  that  will  be 
associated  with  each  patient  group  may  not  reflect  appropriate  cost  differences.  Sys- 
tematic errors  could  result  in  overpayments  for  some  beneficiaries  and  underpay- 
ments for  others.  Underpayments  could  lead  to  impaired  access. 

Large  variations  in  historic  spending  patterns  mean  that  a  PPS,  which  will  be 
based  on  average  payment  amounts,  may  cause  payment  levels  to  rise  for  certain 
HHAs  and  fall  for  others.  Although  the  PPS  may  incorporate  an  outlier  policy — that 
is,  extra  payments  for  extremely  costly  cases — additional  mechanisms  to  moderate 
payment  changes  may  be  appropriate.  For  example,  an  "inlier"  policy  to  reduce  the 
payment  for  a  patient  who  receives  few  services  may  be  warranted,  particularly 
given  the  fact  that  multiple  episode  payments  may  be  made  for  a  single  beneficiary. 
Policies  addressing  both  extremes  of  service  use  could  protect  the  access  of  bene- 
ficiaries with  high  needs  and  protect  Medicare  from  overpaying  for  low-cost  cases. 
A  risk-sharing  method,  to  account  for  cost  differences  across  agencies,  could  provide 
further  protection  against  underpayments  or  overpayments.  Given  the  hetero- 
geneous use  of  this  benefit  and  the  unresolved  PPS  design  issues,  moderating  pay- 
ments through  risk-sharing  might  be  warranted,  even  if  such  a  mechanism  would 
reduce  HHAs'  incentives  to  curtail  providing  unneeded  care. 

AGGREGATE  PAYMENTS  TO  SNFS  ARE  ADEQUATE,  BUT  REFINEMENTS  NEEDED  TO  HELP 
MATCH  PAYMENTS  TO  PATIENTS'  SERVICE  NEEDS 

Despite  industry  charges  to  the  contrary,  SNF  payment  rates  under  BBA  are  like- 
ly to  provide  sufficient,  or  even  generous,  compensation  for  providers.  Nevertheless, 
the  distribution  of  these  pajrments  may  be  out  of  balance,  because  the  current  case- 
mix  adjustment  method  may  not  adequately  ensure  that  providers  serving  high-cost 
beneficiaries  are  paid  enough  and  that  those  serving  low-cost  beneficiaries  are  not 
paid  too  much. 

Under  the  new  PPS,  SNFs  receive  a  payment  for  each  day  of  covered  care  pro- 
vided to  a  Medicare-eligible  beneficiary.  By  establishing  fixed  payments  and  includ- 
ing all  services  provided  to  beneficiaries  under  the  per  diem  amount,  the  PPS  at- 
tempts to  provide  incentives  for  SNFs  to  deliver  care  more  efficiently.  Under  the 
PPS,  SNFs  that  previously  boosted  their  Medicare  ancillary  payments — either 
through  higher  use  rates  or  higher  costs — will  need  to  modify  their  practices  more 
than  others.  Scaling  back  the  use  of  these  services,  however,  may  not  necessarily 
affect  the  quality  of  care.  There  is  little  evidence  to  indicate  that  the  rapid  growth 
in  Medicare  spending  was  due  to  a  commensurate  increase  in  Medicare  bene- 
ficiaries' need  for  services. 

Recent  industry  reports  have  questioned  the  ability  of  some  organizations  that  op- 
erate SNF  chains  to  adapt  to  the  new  PPS.  Indeed,  pending  bankruptcies  have  been 
claimed  to  be  the  results  of  the  Medicare  payment  changes.  Our  ongoing  work  sug- 
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gests  that  PPS  has  been  only  one  of  many  factors  contributing  to  the  poor  financial 
performance  of  these  corporations.  For  one  thing,  Medicare  patients  constitute  a  rel- 
atively small  share  of  the  business  of  most  SNFs  and  for  these  corporations,  SNFs 
are  only  a  portion  of  their  overall  revenues.  Moreover,  the  PPS  rates  are  being 
phased  in,  to  allow  time  for  facilities  to  adapt  to  the  new  payment  system,  and  most 
of  the  payments  are  still  tied  to  each  facility's  historical  costs.  The  reality  is  that 
some  corporations  invested  heavily  in  the  nursing  home  and  ancillary  service  busi- 
nesses in  the  years  immediately  before  the  enactment  of  the  PPS,  both  expanding 
their  acquisitions  and  upgrading  facilities  to  provide  higher-intensity  services. 
Under  tighter  payment  constraints,  these  debt-laden  enterprises  are  particularly 
challenged.  Thus,  while  SNFs  will  have  to  adapt  to  the  PPS  constraints,  the  per- 
formance of  some  large  post-acute  providers  is  a  reflection  of  many  Medicare  pay- 
ment policy  changes  and  strategic  decisions  made  during  a  period  when  Medicare 
was  exercising  too  little  control  over  its  payments.  We  are  gathering  additional  in- 
formation and  will  report  soon  on  the  effect  of  the  PPS  on  SNF  solvency  and  bene- 
ficiary access  to  care. 

We  believe  that  overall  payments  to  SNFs  are  adequate.  In  fact,  we  and  the  De- 
partment of  Health  and  Himian  Services  Inspector  General  (HHS  IG)  are  concerned 
that  the  PPS  rates  Medicare  pays  may  be  too  generous.  Most  of  the  data  used  to 
establish  these  rates — from  1995  cost  reports — have  not  been  audited  and  are  likely 
to  include  excessive  ancillary  costs  due  to  the  previous  system's  incentives  and  the 
lack  of  appropriate  program  oversight.^ 

We  are  concerned,  however,  that  payments  for  individual  beneficiaries  could  be 
inappropriately  high  or  low  because  of  certain  PPS  design  problems.  The  first  of 
these  problems  involves  the  patient  classification  system.  The  classification  system 
was  based  on  a  small  sample  of  patients  and,  because  of  the  age  of  the  data,  may 
not  reflect  current  treatment  patterns.  As  a  result,  it  may  aggregate  patients  with 
widely  differing  needs  into  too  few  payment  groups  that  do  not  distinguish  ade- 
quately among  patients'  resource  needs.  In  addition,  the  cost  variation  for  non-ther- 
apy ancillary  services  may  not  have  been  adequately  accounted  for  in  the  payment 
rates,  which  may  inappropriately  compress  the  range  in  payments.  Accordingly,  ac- 
cess problems  or  inadequate  care  could  result  for  some  high-cost  beneficiaries.  Hos- 
pitals have  reported  an  increase  in  placement  problems  due  to  the  reluctance  of 
some  facilities  to  admit  certain  beneficiaries  with  high  expected  treatment  costs, 
which  will  increase  hospital  lengths  of  stay  for  these  patients.  HCFA  is  aware  of 
the  limitations  of  the  case-mix  adjustment  method  and  is  working  to  refine  this  sys- 
tem to  more  accurately  reflect  patient  differences. 

Another  design  problem  is  that  the  current  case-mix  adjustment  method  preserves 
the  opportunity  for  SNFs  to  increase  their  compensation  by  supplying  unnecessary 
services.  A  SNF  can  benefit  by  manipulating  the  services  provided  to  beneficiaries, 
rather  than  increasing  efficiency.  For  example,  by  providing  certain  patients  an 
extra  minute  of  therapy  over  a  defined  threshold,  a  facility  could  substantially  in- 
crease its  Medicare  pajrments  without  a  commensurate  increase  in  its  costs. 

ADVERSE  EFFECT  OF  OUTPATIENT  THERAPY  CAPS  DOUBTFUL,  BUT  NEED-ADJUSTED 
PAYMENT  LIMITS  WOULD  BE  BETTER 

Questions  have  been  raised  about  a  BBA  coverage  restriction  for  a  third  group 
of  post-acute-care  services — outpatient  rehabilitation  therapy.  Together  with  a  fee 
schedule  that  replaces  reasonable  cost  reimbursement  for  these  services,  BBA  im- 
posed an  annual  $1,500  per-beneficiary  cap  on  payments  for  outpatient  physical  and 
speech  therapy  combined  and  a  separate  $1,500  per-beneficiary  cap  on  outpatient 
occupational  therapy.^  Services  provided  by  hospital  outpatient  departments  are  ex- 
empt from  the  per-beneficiary  caps. 

Rehabilitation  therapy  providers  have  raised  concerns  that  the  $1,500  limits  will 
arbitrarily  curtail  necessary  treatments  for  Medicare  beneficiaries,  particularly  vic- 
tims of  stroke,  hip  injuries,  or  multiple  medical  incidents  within  a  single  year.  These 
concerns  have  led  to  several  legislative  proposals  to  include  various  exceptions  to 
the  caps  or  eliminate  them  altogether. 


8  The  HHS  IG  recently  reported  on  the  inappropriateness  of  the  base  year  costs.  See  Physical 
And  Occupational  Therapy  in  Nursing  Homes:  Cost  of  Improper  Billings  to  Medicare  (HHS  IG, 
OEI-09-97-00122,  Aug.  1999). 

^Physical  therapy  includes  treatments — such  as  whirlpool  baths,  ultrasound,  and  therapeutic 
exercises — to  relieve  pain,  improve  mobility,  maintain  cardiopulmonary  functioning,  and  limit 
the  disability  from  an  injury  or  disease.  Speech  therapy  includes  the  diagnosis  and  treatment 
of  speech,  language,  and  swallowing  disorders.  Occupational  therapy  helps  patients  learn  the 
skills  necessary  to  perform  daily  tasks,  diminish  or  correct  pathology,  and  promote  health. 
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Our  ongoing  work  on  this  topic  for  Members  of  this  Subcommittee  suggests  that 
eliminating  the  caps  without  substituting  other  controls  could  undermine  BBA's 
comprehensive  strategy  for  restricting  pajrments  for  outpatient  therapy  services. 
Controlling  the  price  for  each  unit  of  service — as  is  done  with  the  new  requirement 
that  that  outpatient  therapy  providers  bill  Medicare  according  to  the  physician  fee 
schedule — may  not  necessarily  control  Medicare  expenditures  if  utilization  rises. 
This  is  particularly  likely,  given  the  price  and  utilization  controls  imposed  through 
PPS  on  other  providers  of  rehabilitation  therapy.  Thus,  the  per-beneficiary  caps 
serve  to  limit  the  volimie  of  services  provided. 

For  the  vast  majority  of  beneficiaries,  the  coverage  caps  are  unlikely  to  curtail  ac- 
cess to  needed  services.  An  analysis  by  the  Medicare  Payment  Advisory  Commission 
shows  that,  in  1996,  most  users  (86  percent)  did  not  exceed  $1,500  in  pa5rments  for 
physical  and  speech  therapy  or  for  occupational  therapy,  Moreover,  if  the  fee 
schedule  constrains  payments  as  expected,  the  proportion  of  beneficiaries  that  are 
unaffected  by  the  caps  could  be  even  higher  in  1999,  because  beneficiaries  could  re- 
ceive more  services  before  reaching  the  per-beneficiary  caps  than  under  the  former 
cost-based  system. 

Even  for  beneficiaries  exceeding  $1,500  in  payments  under  the  fee  schedule,  miti- 
gating factors  exist.  First,  under  the  BBA  exemption,  Medicare  beneficiaries  have 
no  Umits  on  coverage  for  rehabilitation  therapy  provided  by  hospital  outpatient  de- 
partments, which  are  widely  available  nationwide.  In  addition,  the  caps  will  initially 
not  be  applied  as  specified  in  BBA.  Implementing  the  caps  involves  many  program- 
ming changes  to  Medicare's  automated  information  systems  that  HCFA  is  unable 
to  undertake  concurrent  with  its  year  2000  preparation  efforts.  As  a  result,  HCFA's 
claims  processing  contractors  will  be  unable  to  track  therapy  payments  on  a  per- 
beneficiary  basis.  Instead,  effective  January  1,  1999,  HCFA  employed  a  transitional 
approach  to  implementing  the  caps.  Under  this  approach,  each  provider  of  therapy 
services  is  responsible  for  tracking  its  billings  for  each  Medicare  patient  and  stop- 
ping them  at  the  $1,500  threshold.  The  consequence  of  this  partial  implementation 
is  that  noninstitutionalized  beneficiaries  may  switch  to  a  new  provider  when  they 
have  reached  the  $1,500  limit  under  the  current  provider. 

The  effect  of  the  per-beneficiary  caps  on  nursing  home  residents  is  less  clear.  The 
ability  of  beneficiaries  to  switch  outpatient  providers  under  HCFA's  partial  imple- 
mentation approach  is,  practically  speaking,  not  available  to  nursing  facility  resi- 
dents. Under  new  billing  requirements,  the  nursing  facility  in  which  the  beneficiary 
resides  is  required  to  bill  for  outpatient  therapy  provided  to  the  resident,  regardless 
of  the  entity  that  actually  delivered  the  service.  Therefore,  unlike  their  noninstitu- 
tionalized counterparts,  nursing  facility  residents  cannot  switch  providers  to  restart 
the  $1,500  coverage  allowance.  Under  these  circumstances,  some  nursing  home  resi- 
dents— like  those  needing  extensive  rehabilitation  therapy  resulting  from  such  con- 
ditions as  stroke  or  hip  fractures — could  be  vulnerable  to  out-of-pocket  costs  for 
therapy. 

Even  the  risk  for  these  more  vulnerable  beneficiaries  may  be  moderated,  however, 
because  nursing  home  residents  seeking  therapy  for  such  conditions  would  likely  re- 
ceive a  complement  of  rehabilitation  services  as  a  SNF  inpatient — ^before  the  out- 
patient therapy  coverage  limit  begins  to  apply.  That  is,  individuals  suffering  a 
stroke  or  undergoing  hip  replacement  would  likely  spend  at  least  3  days  in  an  acute 
care  hospital,  which,  combined  with  the  need  for  daily  skilled  nursing  care  or  ther- 
apy, would  make  them  eligible  for  a  Medicare-covered  SNF  stay  of  up  to  100  days, 
during  which  they  would  likely  receive  therapy  services.  After  their  Medicare  cov- 
erage ends,  a  nursing  facility  resident  can  continue  to  receive  outpatient  therapy 
services  under  Medicare  part  B,  subject  to  the  coverage  limits.  BBA  mandates  that 
HCFA  develop  a  classification  system  based  on  diagnosis  to  determine  differences 
in  patients'  therapy  needs  and  propose  possible  alternatives  to  the  caps  in  a  report 
due  January  1,  2001.  This  report  will  be  significant  in  that  a  need-based  system 
could  help  ensure  adequate  coverage  for  those  beneficiaries  requiring  an  extraor- 
dinary level  of  services  and  prevent  overprovision  to  those  requiring  only  limited 
amounts. 

CONCLUSION 

In  conclusion,  the  BBA  payment  reforms  affecting  providers  of  home  health  care, 
SNF  care,  and  outpatient  rehabilitation  therapy  are  all  intended  to  make  these  pro- 
viders more  efficient.  As  the  reforms  begin  to  have  their  intended  effects,  pressure 


'OA  July  1998  report  sponsored  by  the  National  Association  for  the  Support  of  Long-Term 
Care  and  NovaCare,  a  rehabilitation  services  company,  projects  that  87  percent  of  beneficiaries 
will  not  exceed  the  per-beneficiary  cap. 
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is  building  to  return  to  more  generous  payment  policies.  Evidence  to  date  shows 
that  BBA  is  moving  Medicare  in  the  right  direction  but  that  adjustments  will  be 
needed  along  the  way.  These  adjustments  should  be  based  on  thorough,  quantitative 
assessments  so  that  misdiagnosed  problems  do  not  lead  to  misguided  solutions. 
With  the  health  care  of  seniors  and  the  tax  dollars  of  all  Americans  at  stake,  policy- 
makers must,  in  the  face  of  pressure  for  increased  payment  rates,  preserve  new  pay- 
ment policies  that  exact  efficiencies  but  make  adaptations  when  substantiated  evi- 
dence supports  the  need  to  do  so. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  will  be  happy  to  answer  . 
any  questions  you  or  other  Members  of  the  Subcommittee  might  have. 

GAO  CONTACTS  AND  ACKNOWLEDGMENTS 

For  future  contacts  regarding  this  testimony,  please  call  Laura  A.  Dummit  at 
(202)  512-7114.  Individuals  who  made  key  contributions  to  this  statement  include 
Carol  L.  Carter,  Assistant  Director;  Hannah  F.  Fein;  James  E.  Mathews;  and  Debo- 
rah Spielberg. 

Mr.  BILIRAKIS.  Mr.  Crippen? 

STATEMENT  OF  DAN  L.  CRIPPEN 

Mr.  Crippen.  Thank  you,  Mr.  Chairman.  Having  listened  to  the 
opening  statements  by  many  of  your  colleagues,  as  well  as  the  in- 
tense interest  of  the  audience  behind  us,  I  have  a  feeling  that  this 
table  is  sitting  at  the  eye  of  another  hurricane. 

Mr.  BILIRAKIS.  As  is  this  table. 

Mr.  Crippen.  I  do  not  know  how  far  out  the  clouds  reach. 

I  am  pleased  to  represent  the  Congressional  Budget  Office  here 
today,  Mr.  Chairman.  We  were  here  at  the  beginning,  so  it  is  only 
right  that  we  return  to  the  scene  of  the  crime. 

My  colleagues  on  the  panel  today  are  in  a  better  position  to  com- 
ment on  the  actual  outcomes  in  the  sense  of  what  is  happening  to 
health  care  delivery  than  we  are.  We  do  mostly  the  input  side  of 
this  business.  But  we  do  have  some  observations  to  make,  and  my 
written  statement  generally  reinforces  what  my  colleagues  here 
have  said,  so  I  will  try  not  to  be  overly  redundant  in  capturing 
some  of  it. 

I  hope  to  make  three  points,  Mr.  Chairman.  First,  the  greater- 
than-expected  slowdown  in  the  growth  of  Medicare  spending  stems 
largely  from  successful  efforts  to  combat  fraud  and  abuse  and  from 
delays  in  payments  to  health  care  providers.  Second,  with  one  ex- 
ception, we  believe  that  our  estimates  of  the  effects  of  the  Medicare 
provisions  of  the  Balanced  Budget  Act  are  still  within  reasonable 
ranges.  CBO  did  not  anticipate  how  home  health  agencies  would 
implement  the  interim  payment  system  for  home  health  services, 
however,  and  may  therefore  have  underestimated  the  savings  of 
the  provisions  that  apply  to  home  health. 

Third,  the  factors  that  are  holding  down  the  growth  of  Medicare 
spending,  finally,  Mr.  Chairman,  will  play  themselves  out  in  the 
near  future,  and  more  rapid  growth  will  then  resume.  This  is  tem- 
porary. 

Just  a  quick  context  of  where  we  are.  Between  1980  and  1997, 
Medicare  spending  increased  at  an  average  rate  of  11  percent  a 
year  and  expanded  from  5  percent  of  the  budget  to  12  percent. 
Total  outlays  for  Medicare  rose  by  only  1.5  percent  last  year,  how- 
ever, and  we  may  actually  have  the  first  absolute  decline  in  spend- 
ing this  year. 

Part  of  that  slowdown  was  anticipated.  The  Balanced  Budget  Act 
lowered  the  projected  growth  in  Medicare  spending  by  an  estimated 
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4  percentage  points  in  1998.  But  the  actual  rate  of  spending  growth 
is  considerably  slower  than  the  BBA  provisions  alone  were  ex- 
pected to  produce.  Other  factors  appear  to  have  contributed  to  the 
sudden  flattening  of  Medicare  expenditures,  including  greater  com- 
pliance with  Medicare  payment  rules  and  a  longer  time  for  proc- 
essing claims. 

Widely  publicized  efforts  to  clamp  down  on  fraud  and  abuse  in 
the  program  have  resulted  in  greater  compliance  by  providers.  Al- 
though the  total  reduction  in  spending  growth  attributable  to  the 
improved  compliance  cannot  be  quantified  completely,  CBO  esti- 
mates that  one  response  alone  to  recent  enforcement  efforts — less 
aggressive  billing  by  hospitals — lowered  growth  in  Medicare  spend- 
ing by  0.75  percentage  points  in  1998  alone.  So  just  under  one  full 
percentage  point  by  the  coding  in  the  hospitals. 

The  assignment  of  patients  with  respiratory  infections  to  diag- 
nosis-related groups  provides  one  example  of  the  change  in  billing 
practices.  Patients  with  respiratory  infections  generally  are  as- 
signed to  one  of  two  DRGs:  respiratory  infections,  for  which  the 
Medicare  pa5nTient  averaged  $7,400  in  1998;  or  simple  pneumonia, 
for  which  pa3niients  averaged  $4,900.  From  1997  to  1998,  the  num- 
ber of  cases  in  the  higher-paying  DRG — respiratory  infections — ^fell 
by  43,000  cases,  while  the  number  of  cases  assigned  to  the  lower- 
paying  DRG — simple  pneumonia — increased  by  42,000.  That  single 
change  in  coding  reduced  Medicare  program  spending  by  about 
$100  million  in  1998  alone. 

In  addition  to  these  behavioral  changes,  Mr.  Chairman,  the  aver- 
age time  for  processing  Medicare  claims  rose  dramatically  in  1998. 
Expanded  compliance  activities,  combined  with  major  efforts  to  pre- 
pare computer  systems  for  the  year  2000  contributed  to  longer  pay- 
ment lags,  which  can  have  a  substantial  effect  on  Medicare  outlays. 
For  example,  an  increase  of  1  week  in  the  average  time  for  proc- 
essing claims  reduces  Medicare  outlays  for  the  fiscal  year  by  almost 
2  percent.  That  reduction  obviously  is  only  temporary  because  the 
delay  merely  moves  outlays  into  the  next  fiscal  year. 

Our  observations,  Mr.  Chairman,  on  the  specific  services — that 
is,  postacute  care,  physicians'  services  and  in-hospital  care — are 
very  close  or  the  same  as  my  colleagues.  I  would  just  say,  as  Mr. 
Scanlon  did,  to  remind  us  all  that  when  you  changed  the  payment 
rules  for  postacute  care  in  particular,  skilled  nursing  facilities  and 
home  health  services,  those  two  elements  of  Medicare  were  growing 
at  an  annual  rate  of  38  percent  and  25  percent,  respectively. 

Economists  have  a  kit  bag  of  trite  phrases  that  they  like  to  haul 
out  but  that  are  probably  not  very  useful.  One  is  "This  can't  go  on 
forever."  Clearly  those  kinds  of  increases  of  40  percent  and  30  per- 
cent in  these  two  programs  could  not  have  gone  on  and  this  gives 
you  some  of  the  reason  why  the  impacts  are  apparently  as  severe 
as  they  are. 

Let  me  skip  to  a  final  observation,  Mr.  Chairman,  and  we  can 
move  to  your  questions.  Although  Medicare  spending  has  slowed 
dramatically  in  1998  and  1999,  CBO  expects  it  to  resume  growth 
at  an  average  rate  of  7  to  8  percent  in  the  decade  after  2000.  In 
particular,  spending  for  home  health  services  is  likely  to  rebound 
after  2000,  when  the  prospective  pajonent  system  replaces  the  in- 
terim payment  system. 
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Medicare  spending  is  likely  to  grow  even  faster  after  2010  with 
the  influx  of  the  baby-boom  generation  into  that  program.  That 
growth  is  due  both  to  the  unprecedented  increase  in  program  en- 
rollment and  continuing  increases  in  spending  per  enrollee.  Assum- 
ing no  change  in  policy,  as  we  discussed  this  morning,  the  trustees' 
report  projects  that  Medicare  spending  will  grow  from  2.5  percent 
of  gross  domestic  product  to  about  5  percent  of  GDP  in  2030.  Such 
an  expansion  in  program  spending  poses  an  unprecedented  chal- 
lenge to  policymakers  and  to  the  country. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Dan  L.  Crippen  follows:] 

Prepared  Statement  of  Dan  L.  Crippen,  Director,  Congressional  Budget 

Office 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  pleased  to  represent  the  Con- 
gressional Budget  Office  (CBO)  at  this  hearing  on  the  fee-for-service  portion  of  the 
Medicare  program.  After  many  years  of  rapid  increases,  the  growth  of  Medicare 
spending  has  slowed  sharply  in  the  past  two  years.  My  statement  discusses  the  rea- 
sons for  that  slowdown  and  presents  CBO's  assessment  of  future  trends.  I  will  make 
three  main  points: 

•  The  ^ater-than-expected  slowdown  in  the  growth  of  Medicare  spending  stems 

mainly  from  successftil  efforts  to  combat  fraud  and  from  delays  in  payments  to 
health  care  providers. 

•  With  one  exception,  CBO's  estimates  of  the  effects  of  the  Medicare  provisions  of 

the  Balanced  Budget  Act  (BBA)  of  1997  still  appear  reasonable.  CBO  did  not 
anticipate  how  home  health  agencies  would  implement  the  interim  payment 
system  for  home  health  services,  however,  and  may  therefore  have  underesti- 
mated its  savings. 

•  The  factors  that  are  holding  down  the  growth  of  Medicare  spending  will  play 

themselves  out  in  the  near  future,  and  more  rapid  growth  will  then  resume. 

TRENDS  IN  MEDICARE  SPENDING 

Between  1980  and  1997,  Medicare  spending  increased  at  an  average  rate  of  11 
percent  a  year  and  ejcpanded  from  5  percent  to  12  percent  of  the  federal  budget. 
Total  outlays  for  Medicare  rose  by  only  1.5  percent  in  1998,  however,  and  are  ex- 
pected to  decline  in  1999.  Part  of  that  slowdown  was  anticipated;  the  Balanced 
Budget  Act  lowered  the  projected  growth  of  Medicare  spending  by  an  estimated  4 
percentage  points  in  1998.  The  BBA  reduced  payment  rates  for  many  services  and 
restrained  tne  update  factors  for  payments  through  2002.  Both  fee-for-service  pro- 
viders and  Medicare+ Choice  plans  are  experiencing  lower  increases  in  payments  as 
a  result. 

But  the  actual  rate  of  spending  growth  is  considerably  slower  than  the  BBA  provi- 
sions alone  were  expected  to  produce.  Other  factors  appear  to  have  contributed  to 
the  sudden  flattening  of  Medicare  expenditures,  including  greater  compUance  with 
Medicare  payment  rules  and  a  longer  time  for  processing  claims. 

Widely  publicized  efforts  to  clamp  down  on  fraud  and  abuse  in  the  program  have 
resulted  in  greater  compliance  by  providers  with  Medicare's  payment  rules.  Those 
efforts  include  more  rigorous  screening  of  claims  by  Medicare  contractors  and  tough- 
er enforcement  of  Medicare  laws  by  the  Departments  of  Justice  and  Health  and 
Human  Services.  Through  investigations  and  lawsuits,  those  agencies  have  pursued 
a  wide  range  of  providers — including  hospitals,  teaching  physicians,  home  health 
agencies,  clinical  laboratories,  and  providers  of  durable  medical  equipment — as  well 
as  Medicare  contractors  themselves.  Although  the  total  reduction  in  spending 
growth  attributable  to  the  improved  compliance  cannot  be  quantified,  CBO  esti- 
mates that  one  response  alone  to  recent  enforcement  efforts — less  aggressive  billing 
by  hospitals — lowered  growth  in  Medicare  spending  by  0.75  percentage  points  in 
1998. 

The  assignment  of  patients  with  respiratory  infections  to  diagnosis-related  groups 
(DRGs)  provides  one  example  of  the  change  in  billing  patterns.  Patients  with  res- 
piratory infections  generally  are  assigned  to  one  of  two  DRGs:  respiratory  infections, 
for  which  the  Medicare  payment  averaged  $7,400  in  1998;  or  simple  pneumonia,  for 
which  payments  averaged  $4,900.  From  1997  to  1998,  the  number  of  cases  in  the 
higher-paying  DRG  (respiratory  infections)  fell  by  43,000,  while  the  number  of  cases 
assigned  to  the  lower-paying  DRG  (simple  pneumonia)  increased  by  42,000.  That 
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change  in  coding  reduced  Medicare  program  spending  by  about  $100  million  in 
1998. 

In  addition,  the  average  time  for  processing  Medicare  claims  rose  dramatically  in 
1998.  Expanded  compliance  activities,  combined  with  major  efforts  to  prepare  com- 
puter systems  for  2000,  contributed  to  longer  payment  lags,  which  can  have  a  sub- 
stantial effect  on  Medicare  outlays.  An  increase  of  one  week,  for  example,  in  the  av- 
erage time  for  processing  claims  reduces  Medicare  outlays  for  the  fiscal  year  by 
about  2  percent.  But  that  reduction  is  only  temporary  because  the  delay  merely 
moves  outlays  into  the  next  fiscal  year. 

CBO  expects  that  improved  compliance  with  payment  rules  and  longer  claims- 
processing  times  will  have  little  or  no  effect  on  the  rate  of  growth  of  Medicare 
spending  in  the  longer  run.  Our  projections  assume  that  payment  lags  will  begin 
to  return  to  more  t5T)ical  levels  late  in  2000,  with  a  catch-up  in  spending  and  a  re- 
sumption of  normal  spending  growth  in  2001  and  2002.  Most  of  the  projected  in- 
crease over  the  next  few  years  reflects  rising  expenditures  per  enroUee.  The  leading 
edge  of  the  postwar  baby  boom  will  not  reach  age  65  until  after  2010. 

Medicare  outlays  to  date  for  fiscal  year  1999  are  actually  lower  than  they  were 
for  the  same  period  last  year  (see  Table  1).  CEO's  current  projections  of  aggregate 
Medicare  spending,  as  updated  in  July  1999,  reflect  those  lower-than-  expected  out- 
lays and  smaller-than-expected  adjustments  of  payment  rates  for  inflation  in  2000. 
CBO  assumes  that  lower  payments  for  home  health  services  and  a  drop  in  the  case- 
mix  index  (a  measure  of  the  relative  costliness  of  the  cases  treated  in  hospitals  paid 
under  the  prospective  payment  system)  explain  most  of  the  shortfall  in  Medicare 
spending  so  far  this  year.  However,  CBO  does  not  yet  have  the  data  needed  to  up- 
date the  detailed  projections  of  spending  by  category  of  service  that  were  prepared 
in  March  1999.  Therefore,  my  discussion  of  service-specific  spending  will  reflect  the 
March  projections. 

TABLE  1.  Medicare  Outlays  Based  on  the  July  1999  Baseline 

(By  selected  fiscal  year) 


199U       1998       1999      2004  2009 


In  Billions  of  Dollars 

Gross  Mandatory  Outlays 

Benefits    107      210      208      297  440 

Mandatory  administration  and  grants*    ^        I        I        \  \ 


Total   107      211      210      298  442 

Premiums   -12      -21      -22      -34  -53 


Mandatory  Outlays  Net  of  Premiums    96      190      188      264  389 

Discretionary  Outlays  for  Administration    2        3        3        4  4 


All  Medicare  Outlays  Net  of  Premiums   98      193      191      267  393 

Average  Annual  Growth  Rate  from  Previous  Year  Shown  (Percent) 

Gross  Mandatory  Outlays   

Premiums  

Mandatory  Outlays  Net  of  Premiums   

Discretionary  Outlays  for  Administration  

All  Medicare  Outlays  Net  of  Premiums  7  


8.8 

-0.7 

7.3 

8.2 

7.5 

3.9 

9.6 

9.3 

9.0 

-1.2 

7.0 

8.0 

1.5 

-2.6 

6.8 

4.0 

8.8 

-1.2 

7.0 

8.0 

SOURCE:  Congressional  Budget  Office. 

NOTE:  Numbers  may  not  add  up  to  totals  because  of  rounding. 

'Mandatory  outlays  for  administration  support  peer  review  organizations,  certain  activities  against  fraud  and  abuse,  and  grants  to  states 
for  premium  assistance. 
Hess  than  $500  million 

Projections  of  Spending  and  Enrollment  in  the  Medicare  Fee-for-Service  Program 

CBO  projects  that  spending  in  Medicare's  fee-for-service  program  will  increase 
from  $178  billion  in  1998  to  $302  bilHon  in  2009  (see  Table  2).  That  growth  will 
occur  despite  shrinkage  in  fee-for-service  enrollment,  which  will  decline  by  1.5  mil- 
lion over  the  next  decade,  and  cuts  in  the  growth  of  payment  rates  for  many  serv- 
ices. 

Spending  growth  for  different  services  will  vary  considerably  over  the  same  pe- 
riod. The  extent  of  the  recent  slowdowTi  in  spending  has  also  varied  by  t3^e  of  serv- 
ice, although  spending  for  all  services  has  been  affected  by  the  1.9  percent  drop  in 
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fee-for-service  enrollment  that  occiirred  in  1998  and  the  further  0.8  percent  decHne 
expected  in  1999. 

Postacute  Care  Services.  Payments  for  skilled  nursing  facility  (SNF)  and  home 
health  services  grew  very  rapidly  during  the  decade  preceding  passage  of  the  Bal- 
anced Budget  Act.  Between  1988  and  1997,  spending  for  skilled  nursing  services 
grew  at  an  average  annual  rate  of  38  percent,  while  growth  in  spending  for  home 
health  services  averaged  25  percent  a  year.  That  spending  growth  slowed  signifi- 
cantly in  1998. 


TABLE  2.  Outlays  for  Medicare  Benefits,  by  Sector,  Based  on  the  March  1999  Baseline 

(By  fiscal  year) 


Sector 

1998 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009 

In  Billions  of 

Dollars 

Medicare+Choice'  

32 

37 

41 

49 

48 

60 

70 

88 

88 

108 

124 

141 

Fee-for-Service 

Skilled  nursing  facilities   

13 

13 

13 

14 

14 

15 

16 

17 

18 

19 

21 

22 

Home  health   

15 

15 

17 

16 

17 

18 

20 

21 

23 

24 

26 

28 

Hospice   

2 

2 

2 

2 

3 

3 

3 

3 

3 

3 

4 

4 

Hospital  inpatient^   

87 

86 

91 

95 

99 

104 

108 

112 

117 

123 

129 

135 

Physicians'  services  

32 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

43 

Outpatient  facilities  

17 

15 

17 

18 

20 

21 

23 

25 

26 

28 

30 

33 

Other  professional  and  out- 

patient ancillary  services 

12 

12 

14 

15 

17 

20 

22 

25 

28 

31 

34 

38 

Subtotal  

178 

175 

186 

194 

205 

217 

228 

241 

255 

269 

285 

302 

Baseline  Revision,  July  1999 

n.a. 

-4 

-4 

-2 

-2 

-2 

-2 

-2 

-2 

-2 

-2 

-3 

Total   

210 

208 

223 

242 

252 

275 

297 

326 

341 

375 

407 

440 

Annual  Growth  Rate  (Percent) 

Medicare-i-Choice^  

26,3 

14.0 

11.7 

18.0 

-1.3 

25.0 

16.7 

24.7 

0,8 

22,8 

14.6 

13.4 

Fee-for-Service 

Skilled  nursing  facilities   

8.9 

-3.8 

1.7 

5.3 

5.1 

6.4 

6.0 

5.4 

6,5 

6,4 

6.4 

6.4 

Home  health   

0.8 

10.3 

-5.8 

10.1 

6.6 

7,2 

7.9 

7,8 

7.4 

6.8 

5.6 

14.9 

Hospice   

1.0 

2.5 

8.6 

6.3 

4.6 

5.7 

5.3 

5.7 

5,8 

5.7 

5.8 

5.8 

Hospital  inpatient^   

-2.5 

-1.5 

5.7 

4.7 

4.5 

4.7 

3,9 

4.1 

4,5 

4.6 

4.9 

4.8 

Physicians'  services  

3.0 

0.6 

4.2 

2.3 

2.4 

3.4 

2.6 

2.8 

3,0 

3.0 

3.3 

3.5 

Outpatient  facilities  

-5.5 

-6.6 

8.4 

8.5 

7.1 

7.7 

7.2 

7.4 

7,3 

7,3 

7.6 

7.9 

Other  professional  and  out- 

patient ancillary  services 

0.7 

0.6 

14.0 

13.0 

12.5 

13.2 

12.3 

12.3 

12.1 

11.0 

10.7 

10.2 

All  Fee-for-Service  

-2.1 

-1.4 

6.4 

4.4 

5.5 

5.8 

5.2 

5.5 

5,8 

5.8 

5,9 

5.9 

All  Medicare  Benefits 

1.4 

-0.8 

7.2 

8.1 

4.1 

9.5 

7.7 

10.0 

4.4 

10.2 

8,4 

8.2 

SOURCE:  Congressional  Budget  Office. 

NOTES:  Numbers  may  not  add  up  to  totals  because  of  rounding,  n.a.  =  not  applicable. 

'Includes  spending  tor  health  maintenance  organizations  paid  on  a  cost  basis,  certain  demonstrations,  and  health  care  prepayment  plans, 
which  are  paid  on  a  cost  basis  for  Part  B  services. 
^Includes  subsidies  for  medical  education  that  are  paid  to  hospitals  that  treat  patients  enrolled  in  Medicare+Choice  plans. 

The  most  dramatic  change  was  in  spending  for  home  health  care,  which  actually 
feU  by  14.9  percent  in  1998.  In  March  1999,  CBO  projected  that  home  health  spend- 
ing would  increase  slightly  in  1999.  However,  it  now  appears  that  spending  for 
home  health  care  in  1999  and  2000  will  be  several  billion  dollars  lower  than  pre- 
viously anticipated.  The  use  of  home  health  services  seems  to  have  dropped  substan- 
tially, probably  as  a  result  of  both  antifraud  activities  and  an  unexpectedly  cautious 
response  by  home  health  agencies  to  the  limit  on  average  payments  per  beneficiary 
under  the  interim  payment  system.  That  limit  applies  to  aggregate  payments:  pay- 
ments for  individual  beneficiaries  may  exceed  the  limit  as  long  as  the  average  pay- 
ment for  all  beneficiaries  served  by  an  agency  does  not  exceed  the  per-beneficiary 
limit.  Some  agencies,  however,  apparently  believe  that  the  limit  appUes  to  each  ben- 
eficiary and  are  cutting  off  services  to  patients  who  have  reached  the  per-beneficiary 
limit.  Thus,  the  average  payment  per  beneficiary  is  well  below  the  allowable 
amount. 

Medicare  will  replace  the  interim  payment  system  for  home  health  services  with 
a  prospective  payment  system  in  2001.  That  system  will  remove  much  of  the  uncer- 
tainty about  payments  that  has  contributed  to  the  current  apparent  drop  in  use  of 
services,  so  spending  for  home  health  services  is  expected  to  rebound  in  2001  and 
later  years. 
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SNF  expenditures,  by  contrast,  continued  to  rise  in  1998  but  at  less  than  half  the 
rate  of  growth  in  1997 — 8.9  percent  compared  with  21.1  percent.  The  slowdown  in 
spending  reflects  the  implementation  of  new  prospective  payment  systems  and  in- 
creases in  the  time  for  processing  claims. 

The  transition  to  prospective  pa5Tnent  systems  is  expected  to  hold  down  the  aver- 
age annual  rate  of  growth  in  these  categories  of  spending  through  2001.  Spending 
is  then  projected  to  increase  through  2009  at  an  average  annual  rate  of  6.2  percent 
for  SNF  services  and  7.5  percent  for  home  health  services. 

Inpatient  Hospital  Services.  Medicare  payments  for  inpatient  hospital  services  fell 
2.5  percent  in  1998,  to  $87  billion.  The  factors  contributing  to  that  drop  include  a 
decline  in  the  volume  of  services  provided  (reflecting  the  drop  in  fee~for-service  en- 
rollment) and  several  provisions  in  the  BBA  that  froze  payment  rates  for  most  oper- 
ating costs,  reduced  capital-related  payment  rates  by  17.8  percent,  and  cut  subsidies 
for  medical  education.  In  addition,  the  case-mix  index  fell  0.5  percent  in  1998.  Pre- 
liminary data  suggest  that  the  case-mix  index  is  continuing  to  drop  in  1999.  Much 
of  that  unprecedented  drop  is  probably  attributable  to  widespread  adoption  by  hos- 
pitals of  less  aggressive  billing  practices  following  antifraud  initiatives  that  focused 
on  those  practices. 

For  most  hospitals,  the  BBA  limits  cumulative  increases  in  payment  rates  for  op- 
erating costs  to  about  6  percentage  points  below  inflation  in  hospital  input  prices 
over  the  1999-2002  period.  CBO  projects  that  the  limit  on  rate  increases,  in  com- 
bination with  declining  fee-for-service  enrollment,  will  result  in  a  1.5  percent  drop 
in  payments  for  hospital  inpatient  services  in  1999.  Those  payments  are  projected 
to  begin  rising  in  2000,  with  annual  growth  rates  averaging  4.5  percent  from  2000 
through  2009. 

Physicians'  Services.  Medicare  payments  for  physicians'  services  rose  3.0  percent 
in  1998,  to  $32  billion.  Payments  are  projected  to  remain  flat  in  1999  and  to  grow 
at  an  average  annual  rate  of  2.8  percent  over  the  next  decade,  reaching  $43  billion 
in  2009.  That  growth  rate  is  a  result  of  payment  formulas  enacted  in  the  BBA  that 
tie  the  growth  of  per-enrollee  expenditures  for  physicians'  services  to  the  growth  of 
gross  domestic  product  (GDP)  per  capita.  Those  formulas  generate  annual  rate 
changes  that  oscillate  widely  around  a  smooth  trend.  CBO  projects  stable  growth 
rates,  however,  because  the  timing  of  those  oscillations  is  impossible  to  predict. 

Outpatient  Services.  Payments  to  outpatient  facilities — such  as  hospital  outpatient 
departments,  dialysis  facilities,  and  rural  health  clinics — fell  by  5.5  percent  in  1998 
and  are  projected  to  decline  another  6.6  percent  in  1999.  Those  reductions  result 
largely  from  lower  payment  rates  accompanying  the  transition  to  a  prospective  pay- 
ment system  for  hospital  outpatient  services.  Outpatient  payments  are  projected  to 
rebound  in  2000  and  grow  at  annual  rates  of  7  percent  or  more  for  the  rest  of  the 
decade. 

Spending  for  outpatient  therapy  services  and  other  outpatient  ancillary  services — 
including  pharmaceuticals,  durable  medical  equipment,  and  chiropractic  care — rose 
only  0.7  percent  in  1998  as  a  result  of  reductions  in  payment  rates  and  a  cap  on 
payments  for  therapy  services  performed  outside  hospitals.  Projected  payments  for 
nonphysician  professional  services  and  outpatient  ancillary  services  will  grow  only 
slightly  in  1999  before  taking  off  again  in  2000.  Annual  spending  growth  is  expected 
to  average  11.3  percent  from  1999  through  2009. 

EFFECTS  OF  THE  BALANCED  BUDGET  ACT 

In  January  1997,  CBO  projected  that  net  mandatory  outlays  for  Medicare  would 
grow  from  $189  billion  in  1997  to  $288  billion  in  2002.  That  January  1997  baseline 
was  the  basis  for  CBO's  estimate  of  the  savings  from  the  BBA.  CBO  estimated  that 
the  BBA  would  reduce  net  mandatory  spending  for  Medicare  by  $6  billion  in  1998, 
$41  billion  in  2002,  and  $112  biUion  over  the  1998-2002  period.  As  a  result,  in  its 
August  1997  analysis  of  the  BBA,  CBO  projected  that  net  mandatory  outlays  for 
Medicare  would  grow  to  $247  billion  in  2002,  rather  than  the  $288  billion  projected 
the  previous  January  (see  Table  3). 

TABLE  3.  Comparison  of  August  1997  and  July  1999  Projections  of  Net  Mandatory  Outlays  for 

Medicare 

(By  fiscal  year,  in  billions  of  dollars) 

1997     1998     1999     2000     2001  2002 


January  1997  Projection   

Minus  Effects  of  Balanced  Budget  Act 


189     206     226     250     261  288 
0      -6     -16     -29     -20  -41 
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TABLE  3.  Comparison  of  August  1997  and  July  1999  Projections  of  Net  Mandatory  Outlays  for 

Medicare — Continued 

(By  fiscal  year,  in  billions  of  dollars) 


1997 

1998 

1999 

2000 

2001 

2002 

August  1997  Projection   

  189 

200 

210 

220 

241 

247 

July  1999  Projection  

  187 

190 

188 

202 

218 

226 

July  1999  Projection  Minus  August  1997  Projection  

  -1 

-9 

-22 

-19 

-23 

-22 

SOURCE:  Congressional  Budget  Office. 

NOTE:  Numbers  may  not  add  up  to  totals  because  of  rounding. 


CBO's  current  baseline,  prepared  in  July  1999,  projects  that  net  mandatory  Medi- 
care spending  will  grow  from  $188  billion  in  1999  to  $226  billion  in  2002.  Those  fig- 
ures are  $22  billion  and  $21  billion,  respectively,  below  the  levels  projected  in  Au- 
gust 1997. 

Why  have  the  projections  changed?  Each  year  CBO  updates  its  budget  projections 
to  account  for  legislative  changes,  updated  economic  assumptions,  and  other  new  in- 
formation. Since  the  enactment  of  the  BBA,  the  only  noticeable  legislative  effect  on 
Medicare  spending  has  been  the  modification  of  home  health  payment  rates  in- 
cluded in  last  year's  omnibus  appropriation  bill  (Public  Law  105-277).  CBO  esti- 
mated that  legislation  will  increase  Medicare  outlays  by  $2  billion  in  2000  and  re- 
duce them  by  $1  billion  in  2001.  CBO's  current  projections  of  inflation  rates  are 
shghtly  lower  than  thev  were  in  January  1997.  Those  lower  inflation  rates  account 
for  about  $3  billion  to  $4  billion  of  the  annual  differences  between  the  August  1997 
and  July  1999  projections. 

Much  of  the  difference  between  the  two  sets  of  projections  is  attributable  to  new 
information — most  notably  the  unanticipated  slowing  of  spending  growth  in  1997 
and  1998  resulting  from  improved  compliance  with  Medicare  payment  rules.  In  es- 
sence, the  1997  projections  were  too  high  because  CBO  did  not  anticipate  the  full 
effects  of  Operation  Restore  Tmst — ^Medicare's  program  to  combat  fraud.  CBO  also 
''H  r)ot  foresee  the  ir  c  easing  lag  in  1998  and  1999  between  when  services  are  fur- 
nishea  anu  wiien  payment  is  made.  In  addition,  CBO  assiuned  that  adjustments  to 
Medicare+Choice  payments  to  reflect  the  risks  of  plans'  enroUees  would  be  made  in 
a  budget-neutral  way  rather  than  in  a  manner  that  would  reduce  spending. 

CBO  has  not  revised  its  estimates  of  the  effect  of  the  BBA  on  Medicare  spending. 
With  the  possible  exception  of  the  projections  of  the  interim  payment  system  for 
home  health  agencies,  CBO  beUeves  that  its  estimates  of  the  Balanced  Budget  Act 
were  reasonable. 

CONCLUSION 

Although  Medicare  spending  has  slowed  dramatically  in  1998  and  1999,  CBO  ex- 
pects it  to  resume  growing  at  an  average  rate  of  7  percent  to  8  percent  in  the  decade 
after  2000.  In  particular,  spending  for  home  health  services  is  likely  to  rebound 
after  2000,  when  the  prospective  payment  system  replaces  the  interim  payment  sys- 
tem. 

Medicare  spending  is  likely  to  grow  even  faster  after  2010  with  the  influx  of  the 
baby-boom  generation  into  the  program.  That  growth  is  due  both  to  the  unprece- 
dented increase  in  program  enrollment  and  continuing  increases  in  spending  per  en- 
roUee.  Assuming  no  change  in  policy,  the  Medicare  trustees  project  that  Medicare 
spending  will  grow  from  about  2.5  percent  of  GDP  in  1998  to  4.9  percent  of  GDP 
in  2030  as  the  last  of  the  baby  boomers  enroll  in  the  program.  Such  an  expansion 
in  program  spending  poses  an  unprecedented  challenge  to  policymakers  and  to  the 
country. 

Mr.  BILIRAKIS.  Thank  you.  Thank  you,  Mr.  Crippen. 

Well,  we  have  heard  about  the  decrease  in  the  rate  of  increases 
in  Medicare  spending.  Waste,  fraud  and  abuse.  Ms.  Eshoo  certainly 
spoke  regarding  the  area  that  you  referred  to,  the  coding. 

I  might  add  that  I  have  a  son  who  is  a  primary  care  physician 
and  when  he  opened  up  his  practice  he  could  not  afford,  as  I  was 
just  telling  Ms.  DeGette,  the  computerized  system.  He  had  a  man- 
ual system.  So  I  spent  probably  the  better  part  of  a  month  in  his 
ofiice  trying  to  work  up  that  system.  I  thought  it  would  be  a  great 
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opportunity  for  me  to  learn,  too,  just  the  grassroots  and  that  sort 
of  thing.  Aiid  there  was  really  quite  a  range  in  the  coding. 

As  tempted  as  I  was  to  try  to  say,  "Hey,  this  coding  ought  to  be 
maybe  something  higher,"  he  would  not  let  me  do  it,  and  that  is 
why  he  is  struggling  today. 

But  there  is  quite  a  range  there  and  you  can  see  where  there  is 
an  awful  lot  of  room  for  people  to  take  advantage  of  it,  and  I  know- 
that  HCFA  is  aware  of  that. 

In  any  case,  we  have  heard  about  the  money  in  that  area.  Obvi- 
ously we  are  all  concerned.  I  know  HCFA  is  concerned.  We  are  all 
concerned  with  quality  care  and  access  to  care. 

Let  me  just  ask  you  if  you  know,  and  I  know  Dr.  Ross,  I  think 
in  your  statement  you  made  some  sort  of  comment  to  the  effect 
that  there  is  really  no  evidence  to  date  that  beneficiaries'  access  to 
care  has  been  impaired  by  the  BBA.  Is  that  correct,  that  you  made 
that  comment?  At  least  it  was  in  your  written  statement. 

Mr.  Ross.  Yes,  yes. 

Mr.  BILIRAKIS.  Well,  let  me  ask  the  three  of  you  if  you  know,  re- 
ferring now  to  present  access  to  care  and  quality  of  care  as  affected 
by  BBA  and,  in  addition  to  that,  how  you  might  forecast  that  in 
the  near  future.  In  other  words,  it  might  be  good  today  but  you  ex- 
pect that  it  might  worsen  or  not  change  in  any  way  whatsoever. 

Do  you  have  comments.  Dr.  Ross? 

Mr.  Ross.  Well,  I  think  I  would  like  to  pick  up  on  one  point  that 
Dr.  Scanlon  made  regarding  care  in  skilled  nursing  facilities,  which 
is  to  try  and  relate  the  claim.s  that  we  have  heard  against  the  re- 
ality. MedPAC  does  not  see  an  issue  today,  in  part  because  the  sys- 
tem is  still  being  phased  in.  But  we  are  concerned  about  problems 
that  down  the  road  as  we  go  to  100  percent,  if  we  are  not  correctly 
matching  costs  and  payments  for  the  high-acuity  groups. 

On  something  like  hospital  inpatient  services,  we  have  been  very 
cautious.  We  have  said  for  this  year's  operating  update  we  think 
the  current  law  is  okay.  We  did  not  go  beyond  that  because  we  are 
taking  it,  if  you  will,  one  step  at  a  time. 

I  think  the  thing  that  is  frustrating  for  all  of  us,  and  Mr.  Hash 
this  morning  alluded  to  it,  is  the  absence  of  data  to  try  and  get  a 
systematic  assessment  of  what  is  going  on  out  there. 

What  we  hear  a  lot  about  is  what  is  happening  to  revenues. 
What  we  hear  much  less  about  is  what  are  the  responses  to  those 
revenue  changes?  What  is  that  translating  to  in  terms  of  lower  cost 
growth,  if  at  all?  Are  changes  in  cost  growth  coming  from  improved 
productivity  and  behavior  changes  we  want  or  from  avoiding  cer- 
tain kinds  of  beneficiaries? 

So  our  efforts,  along  with  some  of  the  other  agencies,  are  to  keep 
the  feelers  out,  to  try  to  get  an  assessment,  sponsoring  surveys, 
talking  to  providers,  talking  to  beneficiary  groups.  I  am  not  sure 
I  want  to  make  a  prediction.  What  I  am  trying  to  say  is  that  we 
are  out  there  looking  at  it. 

Mr.  BILIRAKIS.  Dr.  Scanlon? 

Mr.  Scanlon.  Our  response  has  been  that  while  access  is  not  a 
widespread  problem,  the  quality  of  information  is  such  that  we  can- 
not be  totally  convinced  that  there  are  not  instances  where  there 
is  an  access  issue.  So  it  has  been  always  a  qualified  response. 
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There  is  also  the  aspect  of  it  which  is  that  the  systems  them- 
selves have  not  taken  into  account  sufficiently  the  differences  in 
patient  needs  and  in  particular,  they  have  not  accommodated  the 
high-acuity  patient.  It  applies  to  home  health.  It  applies  to  the 
therapy  caps.  It  applies  to  the  skilled  nursing  facilities.  Therefore 
it  is  very  important  that  the  systems  be  adjusted  to  try  and  serve 
those  patients. 

Now  we  agree  that  as  these  systems  are  phased  in,  the  con- 
tinuing adequacy  of  resources  is  a  critical  issue.  There  is  a  question 
of  how  much  have  we  built  into  the  base  that  will  allow  us  to  feel 
confident  about  that  foundation.  And,  as  Mr.  Crippen  indicated,  the 
rapid  growth  that  was  going  on  before  BBA  may  suggest  that  we 
have  built  quite  a  bit  into  that  base. 

Mr.  BILIRAKIS.  Mr.  Crippen? 

Mr.  Crippen.  Mr.  Chairman,  just  a  moment  because,  as  I  said  at 
the  outset,  CBO  is  less  in  the  business  than  my  colleagues  here  of 
looking  at  the  outcomes  of  policy;  we  look  at  the  inputs.  But  I 
would  suggest  you  may  have  the  most  current  data,  both  from 
being  in  the  districts  and  listening  to  providers  but  also  from  what- 
ever you  are  hearing  from  constituents. 

One  thing  that  I  have  been  trying  to  watch  a  little — just  as  an 
indicator — is  how  much  constituent  mail  you  are  getting  com- 
plaining about  the  inability  to  get  care  under  these  new  rules?  And 
I  do  not  know  where  that  is  at  the  moment.  Certainly  earlier  in 
the  year  it  was  not  very  prevalent. 

But  you  have  so  many  indicators  probably  that  we  do  not  have. 
We  are  dismayed  by  the  lags  in  the  data  collection,  but  you  have 
some  current  data  of  your  own. 

Mr.  BiLlRAKlS.  Thank  you.  Thank  you,  Mr.  Crippen. 

Miss  DeGette. 

Ms.  DeGette.  Thank  you. 

Mr.  Crippen,  following  up  on  this  data  collection  issue,  I  am  won- 
dering; I  have  heard  all  of  you  say  we  have  inadequate  data;  we 
just  have  either  one  side  or  we  have  anecdotal  evidence. 

What  is  the  status  of  this  data  collection  and  what  are  we  going 
to  do  in  the  meantime? 

Mr.  Crippen.  I  will  jump  in  here  and  tell  you  where  we  think 
it  stands.  There  is  always  a  lag  in  the  data  by  a  year  or  2 — 18 
months.  That  lag  is  a  little  bit  longer  even  now — unfortunately  at 
a  critical  time  when  these  policies  are  going  into  effect — ^because  of 
all  of  the  other  activity  going  on  to  get  computers  compliant  and 
all  of  that,  with  the  turn  of  the  century. 

So  it  is  worse  than  usual  at  a  time  when  you  would  like  it  to  be 
better  than  usual.  So  we  are  relying,  in  part,  on  anecdotal  evi- 
dence, although  we  are  getting  bits  and  pieces  of  a  larger  picture. 

As  I  said,  if  you  look  at  the  instant  data  we  can  get  on  how  hos- 
pitals are  coding  diseases  as  I  suggested,  it  seems  to  be  that  there 
is  now  what  is  euphemistically  is  called  downcoding  or  a  reverse 
creep.  Over  the  years,  the  case  mix-adjuster  had  been  going  up, 
and  now  it  is  going  down.  That  is  fairly  contem.porary  data,  so  it 
suggests,  as  part  of  a  larger  picture,  but  it  is  not  a  complete  pic- 
ture. 

Ms.  DeGette.  Thank  you. 
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I  want  to,  Dr.  Ross,  ask  you  a  question  because  you  talked  about 
the  hospitals  and  you  were  kind  of  lumping  the  hospitals  together, 
talking  about  the  effects  on  them.  I  guess  I  would  note  we  have  dif- 
ferent kinds  of  hospitals.  We  have  the  for-profit  hospitals,  we  have 
the  public  hospitals,  the  children's  hospitals,  we  have  the  rural  hos- 
pitals, and  it  seems  to  me  all  of  them  probably  have  different  im- 
pacts and  they  probably  have  different  needs. 

Would  that  not  be  accurate? 

Mr.  Ross.  Absolutely,  there  are  different  classes  of  hospitals.  We 
also  pay  them  in  a  number  of  different  ways — operating  capital, 
outpatient. 

Ms.  DeGette.  Okay,  because  one  thing  I  have  noted  is  that  you 
folks  say  that  implementing  this  outpatient  prospective  payment 
system  is  going  to  reduce  payments  for  virtually  all  hospitals  but 
it  is  going  to  have  a  much  larger  effect  on  specific  kinds  of  hos- 
pitals. 

Is  that  accurate?  And,  if  so,  which  kinds  of  hospitals? 

Mr.  Ross.  I  am  basing  that  statement  on  estimates  that  Health 
Care  Financing  has  done  in  conjunction  with  its  proposed  rule  on 
this,  but  it  is  on  small,  rural  hospitals,  it  is  on  the  cancer  hospitals 
that  you  have  heard  about,  it  is  on  the  teaching  hospitals. 

Ms.  DeGette.  So  would  it  not  be  fair  to  say,  then,  that  the  out- 
patient PPS  is  somewhat  uncertain  at  this  point,  since  it  has  not 
been  implemented  Mr.  Ross.  As  we  have  learned  with  BBA  in  gen- 
eral, that  is  true  of  any  prospective  system  coming  on  line.  One  of 
the  impacts  possibly  of  the  outpatient  system  that  contributes  to 
the  uncertainty  is  how  hospitals  will  respond  now  that  they  need 
to  code  for  the  purposes  of  payment,  which  they  have  not  before. 

There  is  some  feeling  that  as  hospitals  learn  to  code  appro- 
priately for  the  new  system,  some  of  those  estimates  of  the  reduc- 
tions may  be  a  little  overstated. 

Ms.  DeGette.  Now  how  is  this  data  collection  issue  going  to  im- 
pact on  our  knowledge  of  the  effect  of  the  coding  and  how  fast  that 
is  being  implemented?  I  mean  is  there  a  lag  there? 

Mr.  Ross.  There  will  be  a  lag  there,  as  well. 

Ms.  DeGette.  How  long  is  that  lag? 

Mr.  Ross.  I  cannot  answer  that  but  I  presume  it  will  be  probably 
a  couple  of  years,  again  depending  on  how  much  is  done  in  terms 
of  a  phase-in  and  what  that  phase-in  looks  like. 

Ms.  DeGette.  See,  the  problem  I  have  is  here  we  are.  We  are 
trying  to  pass  laws,  the  administration  is  trying  to  enact  regula- 
tions and  when  we  have  these  data  lags,  we  are  really  legislating 
in  a  vacuum. 

I  do  not  know  if  you  are  even  the  appropriate  people  to  ask  but 
do  any  of  you  have  any  thoughts  how  we  could  reduce  this  lag 
time? 

Mr.  SCANLON.  I  think  we  have  been  trying,  both  MedPAC  and 
GAO,  in  terms  of  looking  at  the  outcomes  of  these  policies  to  try 
and  supplement  the  lack  of  data  that  comes  from  the  administra- 
tive systems  with  the  different  surveys  that  we  have  done  and  the 
Inspector  General  has  undertaken  similar  kinds  of  efforts. 

The  problem  in  doing  that  is  that  those  are  labor-intensive  activi- 
ties in  which  we  are  able  to  contact  relatively  small  numbers  of 
providers. 
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Now  I  hope,  in  some  respects,  you  can  ttiink  about  these  efforts 
as  representative  anecdotes.  We  go  out  and  get  random  samples  of 
anecdotes,  but  it  does  not  guarantee  for  us  that  there  are  not  other 
areas  in  which  if  we  went  there,  we  might  identify*  a  problem. 

This  is  the  best  information  that  we  can  provide  you  at  this  point 
in  time. 

Ms.  DeGette.  Are  you  doing  anything  specifically  to  improve  the 
data  collection? 

Mr.  SCAXLON.  Well,  we  are  doing  this  t}-p€  of  sur\-ey  effort.  We 
have  done  it  for  home  health  agencies,  which  we  fmished  in  the 
early  summer.  We  are  doing  it  now  for  skilled  nursing  facilities. 
We  are  working  to  be  able  to  use  the  information  coming  out  of  the 
administrative  claims  systems  for  home  health  as  soon  as  it  is 
available  by  processing  the  pre-BBA  experience,  rather  than  wait- 
ing until  new  data  are  available. 

We  issued  a  report  in  May  that  used  the  most  currently  available 
data  on  home  health  and  reported  on  the  first  quarter  of  1998.  So 
we  are  going  to  tr^-  to  get  you  an  update  as  soon  as  the  data  be- 
come available. 

Ms.  DeGette.  Maybe  we  will  do  the  second  quarter. 

Mr.  SCAXLON.  Well,  we  like  to  aim  higher  than  that. 

Ms.  DeGette.  Thank  you.  Thank  you.  Mr.  Chairman. 

Mr.  BILIRAKIS.  Thank  you.  Mr.  Burr? 

Mr.  Burr.  Let  me  ask  all  of  you  to  comment  on  the  general  ques- 
tion of  have  our  savings  in  Medicare  been  greater  than  those  esti- 
mated when  we  passed  BBA  1997? 

Mr.  Crippen.  I  should  probably  take  that  one  since  we  did  the 
original  estimates.  Medicare  spending  is  certainly  lower  than  we 
anticipated,  even  after  the  BBAs  passage  and  there  is  a  table  in 
my  testimony,  Table  3,  that  shows  you  what  we  thought  would 
happen  before  and  after  BBA  and  what  really  did  happen,  at  least 
up  until  this  point.  And  the  summary*  statement  is  that  Medicare 
spending  is  about  S20  billion  lower  a  year  than  we  anticipated 
post-BBA. 

But  that  does  not  necessarily  say  that  there  are  m.ore  savings  in 
the  policy  that  you  passed,  It  does  turn  out  that  Medicare  spending 
is  less  than  we  expected,  but  as  akin  to  in  1997,  as  you  know,  we 
were  not  expecting  post-BBA  to  have  these  kinds  of  surpluses  fac- 
ing us. 

So  without  a  change  in  tax  law,  we  are  still  getting  a  lot  more 
revenue  than  w^e  thought.  Wliat  has  changed  is  underhing  behav- 
ior, not  necessarily  the  policy  change  that  you  voted  for  in  1997  on 
this  or  anything  else. 

Mr.  Burr,  Define  "underlying  behavior"  to  me. 

Mr.  Crippex.  Well,  in  the  case  of  Medicare  spending,  we  think — 
and  again  have  some  anecdotal  evidence  to  suggest  that — the  wide- 
spread and  ver^^  public  attacks  on  fraud — and  again  that  is  not  to 
say  that  all  of  the  change  is  because  there  was  that  much  fraud 
but  it  is  the  reaction  of  providers  to  those  efforts  that  have  made 
people  m^ore  cautious.  It  slowed  down  the  processing,  causing  peo- 
ple to  be  more  careful  about  the  claims  being  filed.  In  the  case  of 
hospitals,  it  looks  like  there  has  been  some  diminution  in  the  cod- 
ing to  less  expensive  treatments  or  less  expensive  DRGs. 

Mr.  Blur.  UtiUzation  is  up  or  utilization  is  down? 
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Mr.  Crippen.  Of? 

Mr.  Burr.  Health  care. 

Mr.  Crippen.  I  am  not  quite  sure.  How  one  measures  it  is  not 
quite  clear  to  me. 

Mr.  Ross.  It  is  up  in  some  areas  and  it  is  down  in  others.  We 
have  seen  fewer  claims,  for  example,  for  home  health  services;  we 
know  that.  I  believe  physician  services,  that  the  volume  is  running 
about  as  one  would  project. 

Mr.  SCANLON.  One  of  the  things  that  is  very  difficult  to  under- 
stand is  that  some  of  these  patterns,  if  you  look  at  the  period  be- 
fore the  Balanced  Budget  Act  and  you  look  at  the  home  health, 
there  ^were  areas  of  the  country  in  which  the  use  of  services  was 
declining  when  there  were  no  constraints  on  the  system  and  there 
were  other  areas  where  it  was  growing  rapidly  and  there  was  no 
sense  that  there  were  differences  in  the  beneficiary  populations  in 
these  different  areas. 

So  one  of  the  things  that  we  have  not  been  able  to  do  is  explain 
why  growth  was  going  on  before  the  Balanced  Budget  Act  and  what 
we  have  not  been  able  to  do  for  you  yet  is  explain  what  has  hap- 
pened since  then. 

What  we  have  seen  is  a  narrowing  of  the  differences  across  those 
areas,  which  is  consistent  with  what  the  Balanced  Budget  Act  was 
attempting,  but  at  the  same  time,  we  cannot  tell  you  what  is  the 
right  level  and  whether  we  are  achieving  it  or  not  achieving  it  in 
particular  areas. 

Mr.  Burr.  A  reduction  in  home  health  could  be  because  some 
people  tightened  their  policies  because  of  the  fraud  and  abuse  fear. 
It  could  be  because  some  entities  do  not  offer  the  services  in  the 
same  way  that  they  did  before.  It  could  be  because  seniors  are  not 
utilizing  the  services  that  are  available  to  them  at  the  same  rate, 
correct? 

Mr.  SCANLON.  All  those  are  possibilities. 

Mr.  Burr.  All  those  are  possibilities  and  we  do  not  know  exactly 
the  percentage  each  one  plays,  correct? 
Mr.  SCANLON.  That  is  correct. 

Mr.  Burr.  CBO  did  a  reestimate  in  March  on  home  care  and 
found  an  additional  $56  million  of  savings  over  and  above  what  you 
had  projected  January  1998,  which  was  $75  billion  worth  of  sav- 
ings. 

If  you  did  a  report  January  of  the  year  2000,  what  do  you  think 
that  you  would  find? 

Mr.  Crippen.  At  the  moment  it  would  appear  that  our  estimates 
of  home  care  spending  that  we  made  last  spring  appear  to  have 
been  too  high  again  and  that  they  will  be  lower  this  year  than  we 
had  projected  back  in  the  spring. 

Mr.  Burr.  And  are  you  able  to  yet  draw  any  conclusion  as  to  why 
that  spending  would  be  less  than  what  you  projected? 

Mr.  Crippen.  We  do  not  yet  have  good  clear  conclusions. 

Mr.  Burr.  But  it  would  fall  in  the  three  categories  that  we  just 
talked  about? 

Mr.  Crippen.  Oh,  yes.  Part  of  this,  too,  is  in  the  implementation. 
There  are  some  agencies — and  I  cannot  tell  you  exactly  how  wide- 
spread it  is — maybe  some  of  my  colleagues  can — in  which  the  con- 
straint that  is  being  asked  of  the  home  health  industry  is  based  on 
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an  average  per-patient  cost,  and  it  is  being  applied  to  each  patient, 
rather  than  on  an  average  in  some  cases.  So  that  obviously  will 
give  you  a  much  lower  average  cost. 

So  there  are  some  implementation  issues,  as  well,  going  on  out 
there  but  clearly  we  got  wrong  in  the  case  of  home  health  how 
much  the  policy  would  produce  in  terms  of  savings.  But,  as  I  am 
suggesting,  there  are  lots  of  other  things  going  on  out  there,  as 
well,  in  addition  to  BBA. 

Mr.  Burr.  Let  me  just  ask  the  last  question  for  all  three  of  you 
to  comment  on. 

Is  it  important  for  an  agency  when  they  implement  policy  to  have 
knowledge  of  what  the  congressional  intent  was  and  should  that  be 
included  in  their  process  of  how  they  proceed  on  that  legislation? 
Or  is  everything  100  percent  left  up  to  their  interpretation? 

Mr.  Ross.  I  am  not  sure  you  have  the  right  panel  here. 

Mr.  SCANLON.  I  think  you  need  our  general  counsel. 

Mr.  Burr.  You  will  be  sufficient. 

Mr.  ScANLON.  My  personal  sense  is  that  certainly  an  agency 
needs  to  take  into  account  the  sense  of  Congress  in  this.  Now  the 
issue,  of  course,  is  how  to  establish  clearly  the  sense  of  Congress. 
And  I  do  know  that  they  attempt  to  be  extremely  faithful  to  the 
statutory  language.  At  least  in  my  mind  it  has  an  extreme  weight 
attached  to  it. 

But  I  do  think  a  response  from  the  general  counsel  would  be  ap- 
propriate for  you  and  we  would  be  happy  to  get  it  for  you. 
Mr.  Burr.  Thank  you.  Thank  you,  Mr.  Chairman. 
Mr.  BILIRAKIS.  Mr.  Brown. 
Mr.  Brown.  Thank  you,  Mr.  Chairman. 
Mr.  BILIRAKIS.  Welcome  back. 
Mr.  Brown.  I  apologize  for  having  to  leave. 

There  have  been,  I  think  perhaps  in  our  districts,  Mr.  Burr  has 
talked  about  being  home  and  Mrs.  Cubin  and  the  chairman  and  all 
of  us,  about  what  we  heard  in  the  August  recess  and  prior  to  that. 
At  least  in  my  case  and  I  think  in  some  others,  we  seem  to  hear 
perhaps  the  most  from  physical  therapists  and  occupational  thera- 
pists and  speech  therapists  in  what  the  caps,  the  $1,500  caps  have 
meant  to  them. 

Some  survey  said  that  some  13  percent,  one  out  of  seven  bene- 
ficiaries who  need  rehabilitative  therapy  will  exceed  the  cap  in  a 
given  year. 

Has  GAO,  Mr.  Scanlon,  examined  the  potential  impact  of  the  cap 
on  beneficiaries,  the  $1,500,  and  the  combining  of  speech  and  phys- 
ical therapists  and  what  that  has  meant? 

Mr.  Scanlon.  We  looked  at  it  but  as  in  other  issues,  we  have 
been  handicapped  by  the  lack  of  current  information  regarding 
users  of  the  cap.  But  the  study  that  you  referred  to  was  actually 
done  by  MedPAC  and  it  did  involve  looking  at  who  would  exceed 
the  cap. 

However,  the  cap  does  not  apply  to  people  who  use  outpatient  de- 
partments. So  a  smaller  share  than  14  percent  is  actually  going  to 
be  affected  in  terms  of  not  being  able  to  access  coverage,  since  out- 
patient departments  are  the  largest  source  of  therapy  services. 

It  is  only  if  you  were  to  seek  services  from  an  independent  thera- 
pist or  agency  that  you  would  be  affected  by  the  cap. 
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Furthermore,  there  is  an  issue  that  exists  today,  which  is  that 
HCFA  has  not  been  able  to  implement  the  cap  as  specified  in  the 
BBA  in  that  because  of  the  year  2000  computer  problems,  they 
have  had  to  rely  on  voluntary  compliance  by  providers.  So  it  is  pro- 
viders' responsibility  not  to  bill  beyond  $1,500.  That  does  not  mean 
that  a  beneficiary  cannot  go  to  another  provider  and  have  services 
billed  for  by  that  other  provider. 

Mr.  Brown.  Do  you  have  evidence  that  that  is  happening? 

Mrs.  CUBIN.  If  there  is  another  provider. 

Mr.  SCANLON.  There  is  no  information  one  way  or  the  other  on 
that. 

Mr.  Brown.  Do  any  of  you  have  an  opinion  on  aggregating  the 
three  and  setting  a  figure  so  that  there  is  more  independence  or 
more  leeway  in  making  rehabilitative  decisions? 

Mr.  ScANLON.  I  think  our  feeling  is  that  the  most  important  step 
here  is  to  make  this  cap,  if  there  is  going  to  be  a  cap,  based  on  clin- 
ical criteria  so  that  differences  in  patient  needs  are  taken  into  ac- 
count. A  cap  that  is  generous  enough  to  provide  therapy  to  people 
with  more  extensive  needs  may  be  very  much  too  generous  for  peo- 
ple with  very  minimal  needs.  It  provides  no  control  over  utilization. 

One  of  the  concerns  about  this  service,  as  many  other  services, 
is  that  the  pattern  of  growth  before  the  Balanced  Budget  Act  is  in- 
explicable. The  independent  agencies  that  exist  in  providing  ther- 
apy are  overwhelmingly  concentrated  in  very  few  areas  of  the  coun- 
try. Most  of  the  rest  of  the  country  is  relying  upon  outpatient  de- 
partments and  home  health  agencies  for  their  services. 

Why  there  has  been  this  concentration  and  why  there  was  so 
much  growth  on  the  part  of  these  agencies  was  something  we  did 
not  understand  but  we  were  concerned  about.  So  the  idea  of  impos- 
ing some  controls  seems  to  make  sense. 

Mr.  Ross.  If  I  could  follow  up  on  that,  MedPAC  does  not  have 
specific  recommendations  on  the  caps  but  I  just  wanted  to  sort  of 
draw  the  parallel  here  with  what  has  gone  on  in  home  health, 
where  once  again  you  implement  a  payment  system.  It  was  not  an 
individual-specific  cap  but  an  agency-specific,  per-beneficiary  cap, 
with  no  adjustment  for  case  mix,  for  differences  among  individuals. 
And  we  see  what  we  get  there  and  you  can  anticipate  similar  situa- 
tions here  until  you  get  the  payments  somehow  or  other  to  reflect 
differences  in  needs  among  the  beneficiaries. 

So  I  think  I  can  speak  for  the  commission,  saying  that  we  are 
supportive  of  that  in  all  instances,  that  we  want  to  take  health  sta- 
tus into  account. 

Mr.  Brown.  The  home  health  IPS  and  the  PPS  for  skilled  nurs- 
ing homes,  I  hear  over  and  over  seem  not  to  adequately  cover  the 
cost  of  caring  for  the  sickest  patients.  Is  it  wise  to  continue  imple- 
menting these  new  payment  systems,  given  that  fact,  the  fact  that 
the  sickest  seniors  may  not  receive  the  care  they  need?  So  should 
we  discontinue?  Should  we  change?  What  should  we  do? 

Mr.  SCANLON.  I  do  not  think  we  should  discontinue.  I  think  we 
should  work  very  quickly  to  refine.  HCFA  is  aware  of  the  problem 
with  the  skilled  nursing  facility  prospective  payment  system  and 
has  commissioned  work  in  order  to  identify  how  to  adjust  the  rates 
to  deal  with  the  higher  acuity  patient,  and  we  think  that  that 
needs  to  be  done  as  quickly  as  possible. 
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And  fortunately,  the  interim  payment  system  is  scheduled  to  be 
replaced  by  the  prospective  payment  system  for  home  health,  which 
will  be  able  to  discriminate  in  terms  of  patient  needs  and  to  adjust 
rates. 

Now  I  will  not  add  to  that  sentence  at  this  point  accordingly 
until  we  see  the  system  and  until  we  know  that  it  is  going  to  be 
able  to  deal  with  the  differences  in  patient  needs;  until  then  we 
cannot  be  satisfied. 

Mr.  Brown.  Comments  from  the  other  two  of  you  about  that? 

Mr.  Crippen.  I  would  just  say  again  that  my  colleagues  know 
more  about  the  outcomes  than  we  do,  but  the  payment  system  for 
the  skilled  nursing  facilities,  for  example,  is  based  on  1995  data, 
although  grown  for  other  factors.  But  if  the  case  mix  of  a  particular 
provider  has  changed,  particularly  if  the  patient  load  has  gotten 
more  expensive,  more  expensive  kinds  of  clientele,  then  the  1995 
base  will  not  represent  adequately  a  payment  structure  for  them. 

So  again  it  is  another  way  of  saying  what  my  colleagues  have. 
We  need  to  be  able  to  apply  a  case  mix  adjuster  in  order  to  update 
a  base  year,  whatever  year  we  choose  it  to  be. 

Mr.  Ross.  And  just  on  the  home  health,  on  the  IPS,  we  MedPAC 
has  noted  that  the  timetable  is  pretty  tight  for  getting  the  prospec- 
tive payment  system  in  and  as  Dr.  Scanlon  says,  we  still  have  to 
wait  and  see  what  it  is  before  we  will  know  how  well  it  is  picking 
up  on  the  high  end.  But  our  commission  has  recommended  giving 
some  kind  of  consideration  to  an  outlyer  system.,  at  least  under 
IPS,  if  for  any  reason  it  were  to  continue,  and  we  have  outlyers 
under  PPS  for  inpatient  hospital,  too,  for  truly  expensive  cases  that 
go  beyond  what  you  can  get  out  of  your  case  mix  adjuster. 

Mr.  BiLlRAKlS.  Ms.  Cubin. 

Mrs.  CUBIN.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  want  all  of  you  to  know  that  I  understand  that  the 
Congress  passed  a  law  that  you  have  to  implement.  So  please  know 
that  my  frustration  is  not  directed  at  you.  I  guess  it  is  more  di- 
rected at  what  I  consider  to  be  a  lack  of  understanding  of  condi- 
tions in  areas  like  the  area  that  I  live  in. 

I  wanted  to  ask  Dr.  Ross  first  of  all,  was  your  response  to  Con- 
gresswoman  DeGette  that  the  largest  cuts  would  be  made  in  rural 
hospitals  and  a  couple  others,  but  rural  hospitals  specifically? 

Mr.  Ross.  These  are  the  HCFA  projections  for  implementation  of 
the  PPS.  Not  the  largest  would  be  for  small,  rural  hospitals  but 
they  would  be  only  among  the  classes  of  facilities  that  have  large 
reductions. 

Mrs.  CUBIN.  Okay.  And  forgive  me  for  skipping  around.  I  have 
been  scribbling  these  questions  all  over  the  place. 

The  government  has  accepted  the  concept  in  other  areas  that 
every  person  in  America  is  entitled  to  some  services.  Let's  take  the 
telephone,  delivering  the  mail.  We  all  pay  the  same  for  postage. 
Even  though  it  costs  more  to  deliver  on  postal  routes  in  Wyoming 
where  the  route  might  be  150  miles,  as  opposed  to  a  20-block  area, 
we  all  pay  the  same  amount.  Electricity,  everyone  is  entitled  to 
electricity,  even  though  we  have  to  have  a  universal  service  fund. 

What  I  am  submitting  to  you  is  that  I  realize  that  costs  in  rural 
areas  are  higher  because  they  are  not  as  efficient  as  in  urban  areas 
and  yet  the  policy  that  has  been  followed  as  far  as  health  care  is 
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concerned  does  exactly  the  opposite.  It  cuts  money  from  rural 
health  care  providers,  whether  it  is  an  agency  or  a  physician  or 
whatever. 

Let  me  tell  you  what  we  do  in  exchange  for  that,  by  the  way.  | 
Where  do  you  put  the  nuclear  waste  that  is  generated?  We  do  not 
get  one  kilowatt  hour  of  electricity  from  nuclear  power  in  Wyoming 
or  in  Idaho — I  guess  Idaho  might  get  a  little — ^but  nonetheless, 
where  do  those  spent  rods  go?  They  go  to  us. 

So  it  all  balances  out  in  the  end.  And  I  think  in  a  lot  of  areas 
the  government,  the  administration — not  this  administration,  all 
administrations— have  seen  the  light  that  it  is  not  ever  going  to  be 
as  effective,  as  efficient  to  provide  services  in  rural  areas  as  it  is  . 
in  urban  areas,  but  nonetheless,  people  in  rural  areas  have  the 
same  right  to  quality  medical  care  that  they  do  in  urban  areas.  i 

I  want  you  to  know  for  a  fact,  one  of  the  reasons — and  Mr. 
Crippen,  you  said  that  one  of  the  reasons  you  think  that  the  Medi- 
care expenditures  are  less  is  because  there  has  been  less  fraud  and 
abuse.  Well,  I  am  going  to  tell  you  what.  The  hospitals  in  Wyoming  l 
that  are  so  small,  when  they  get  a  letter  from  the  Department  of 
Justice  or  a  doctor,  they  get  a  letter  from  the  Department  of  Jus- 
tice presuming  they  are  guilty,  saying,  "If  you  don't  pay  up  front, 
then  the  consequences  are  going  to  be  way  worse  than  if  you  had 
if  we  find  out  that  you  were  wrong." 

In  Wyoming  I  say  it  is  probably  the  only  place  on  earth  where 
you  can  make  a  long  distance  call,  get  the  wrong  number,  and  not 
only  will  you  know  the  person  that  you  reached  but  they  will  be 
able  to  give  you  the  right  number. 

My  point  is  in  Wyoming  I  do  not  believe  that  there  is  very  much 
fraud.  I  believe  that  there  could  be  a  small  amount  of  abuse  with 
certain  providers  but  a  small  number.  And  I  believe  that  there  can 
be  mistakes  made,  and  yet  we  are  literally  facing  closing  of  nursing 
homes,  closing  of  day  care  centers  for  adults. 

Dr,  Ross,  when  you  said  that  your  findings  are  that  Medicare  pa- 
tients could  find  doctors,  not  in  Wyoming.  That  is  probably  true— 
I  believe  you — in  urban  areas  where  there  are  plenty  of  doctors.  ^ 
But  in  Wyoming  where  there  are  not  enough  doctors,  my  husband  ^ 
is  a  primary  care  physician.  He  has  not  taken  a  single  Medicare 
patient  that  he  charges  for — he  has  taken  some  that  he  takes  care  j 
of  for  free — ^that  he  charges  for  for  years.  [ 

So  I  have  questions  that  I  am  going  to  submit.  One  of  them  is  . 
I  want  you  to  justify  for  me  the  difference  in  the  allowable  Medi-  ^ 
care  charge  between  urban  areas  and  rural  areas.  Maybe  these  are 
questions  I  should  have  asked  Mr.  Hash  but  I  would  really  like  to 
work  with  you  to  just  explain  the  differences  that  there  are  be-  |, 
tween  trying  to  provide  health  care  in  urban  areas  and  rural  areas,  j 

I  do  not  think  we  need  a  hospital  in  every  community,  even  ^ 
though  every  community  would  like  one,  but  we  do  need  telemedi- 
cine.  And  now,  with  the  cuts  that  are  made  in  education,  even  the  ^ 
family  practice  centers  that  we  have  that  take  care  of  people  who  f 
cannot  get  doctors  otherwise  are  threatened  with  being  closed.  | 

I  do  not  think  that  it  is  in  any  way  negligence  on  your  part  that  j 

you  are  not  aware  of  these  critical  situations,  but  I  do  think  you  ji 

are  not  aware  of  them.  ^ 

I 
I 
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So  you  can  each  say  something  because  I  waited  all  this  time  to 
have  my  say  and  I  did  not  even  ask  one  question.  I  have  a  bunch. 

Mr.  Ross.  I  will  just  say  you  raise  a  lot  of  important  issues  and 
I  will  be  happy  to  work  with  you  on  them. 

Mrs.  CUBIN.  Thank  you. 

Mr.  SCANLON.  We  would  be  very  happy  to  respond  to  your  ques- 
tions and  also  to  provide  you  some  of  the  work  that  we  have  done, 
which  has — we  have  tried  to  take  into  account  the  particular  cir- 
cumstances, the  unique  circumstances  of  rural  areas. 

In  the  work  that  I  talked  about  with  respect  to  home  health  care, 
our  primary  focus  was  on  rural  areas,  feeling  that  in  an  area  where 
there  are  either  no  agencies  or  one  agency,  that  the  impact  of  the 
BBA  changes  could  have  been  extremely  different  than  in  an  urban 
I  area. 

So  we  are  sensitive  to  it  but  there  certainly  needs  to  be  a  lot 
I  more  work  done  on  the  issue. 

j      Mrs.  CUBIN.  One  last  thing  I  want  to  say.  You  talked  about  the 
I  $1,500  cap  on  physical  therapy  and  occupational  therapy,  that  it 
I  was  per  provider.  In  Wyoming  sometimes  there  is  only  one  provider 
in  a  county  that  is  bigger  than  the  size  of  Maryland  and  Pennsyl- 
vania put  together.  Only  one  provider. 

Mr.  SCANLON.  That  is  a  reality.  The  hospital  outpatient  depart- 
ment is  probably  the  major  safety  valve  for  rural  areas  because 
1  they  are  not  affected  by  the  cap. 

I  Mrs.  CUBIN.  But  our  physical  therapists  in  many  cases  are  not 
affiliated  with  the  hospital.  But  my  time  is  up  and  the  chairman 
is  giving  me  this  look. 

Mr.  BILIRAKIS.  It  is  up. 

Mrs.  CUBIN.  Thank  you  very  much. 

Mr.  BILIRAKIS.  That  is  the  first  time  she  has  ever  been  concerned 
about  the  chairman's  look. 

Dr.  Scanlon,  you  referred  to  the  increases  in  the  past  in  Medicare 
costs  and  you  used  the  word  "inexplicable."  Can  these  fixes,  the 
needed  fixes,  the  fair  fixes,  take  place  without  the  concern,  fear, 
I  risk,  whatever  the  proper  words  might  be,  of  going  back  to  the  in- 
1  explicable? 

'     Mr.  Scanlon.  I  think  they  can.  I  mean  I  think  it  is  important 
I  that  we  think  about  the  structure  that  we  have  identified  in  the 
j  Balanced  Budget  Act  and  understand  how  to  refine  it  so  that  it 
I  produces  the  desirable  outcome.  We  do  not  want  to  go  back  to  the 
structure  that  we  had  before  the  Balanced  Budget  Act,  which  were 
systems  which  had  incentives  in  there  to  produce  excessive  spend- 
ing and  we  saw  the  response  being  very  consistent  with  those  in- 
1  centives,  and  we  do  not  want  to  return  to  the  pre-BBA  days.  We 
I  want  to  refine  what  we  have  now  to  make  sure  that  the  program 
works  effectively. 
Mr.  BILIRAKIS.  Well,  thank  you.  I  know  that  everything  goes 
j  through  CBO  up  here.  The  power  that  you  guys  have  is  amazing. 

You  know,  we  do  these  things,  BBA  1997,  feeling  that  we  are  doing 
;  the  right  thing  and  for  the  most  part,  I  think  it  was,  but  there  is 
an  awful  lot  of  unexpected  harm  that  took  place,  too.  So  I  would 
hope  that  you  would  be  a  part  of  anything  that  we  might  do  can 
;  we  can  use  your  wisdom  in  that  regard. 
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As  per  usual,  we  will  have  a  number  of  written  questions  to  you. 
I  know  that  you  are  wiling  to  respond  to  them.  Again  as  you  heard 
earlier,  we  are  sort  of  on  hopefully  a  fast  path  here,  so  obviously 
the  quicker  we  get  the  responses,  the  more  help  they  can  be. 

And  I  would  also  say  that  Mr.  Gustafson  and  others  of  HCFA  are 
in  the  audience,  have  listened  to  your  testimony.  He  has  made  an 
awful  lot  of  notes  back  there,  Tom  has,  so  hopefully  you  will  have 
been  of  even  more  help  than  ordinarily.  Thank  you  very  much  for 
being  here. 

The  third  panel,  finally,  and  these  people  are  always  disadvan- 
taged as  the  last  panel  because  by  then,  half  the  audience  is  gone 
or  more  and  hardly  any  members  are  here.  You  are  very,  very  im- 
portant people  to  what  we  are  trying  to  accomplish  nevertheless. 

Mr.  Gail  L.  Warden,  President  and  CEO  of  Henry  Ford  Health 
System,  Detroit,  Michigan.  He  is  here  on  behalf  of  the  American 
Hospital  Association.  I  do  not  know  whether  Mr.  Dingell — I  know 
he  is  trying  to  get  here.  He  is  on  his  way  and  he  would  like  to 
make  his  own  introduction,  I  am  sure. 

Miss  Sally  Rapp,  independent  owner  of  Saint  Francis  Extended 
Care,  Pleasanton,  California  on  behalf  of  the  American  Health  Care 
Association.  Miss  Nancy  Roberts,  President  and  CEO  of  the  Kent 
County  Visiting  Nurse  Association,  Warwick,  Rhode  Island  on  be- 
half of  Visiting  Nurse  Association  of  America  and  National  Associa- 
tion for  Home  Care. 

Dr.  Richard  F.  Corlin,  speaker  of  the  House  of  Delegates,  Amer- 
ican Medical  Association.  And  Mr.  David  P.  Holveck,  CEO  of 
Centocor,  Melvern,  Pennsylvania  on  behalf  of  Biotechnology  Indus- 
try Organization. 

Again  your  written  statement  is  a  part  of  the  record.  We  will  put 
the  clock  at  5  minutes.  Hopefully  you  can  stay  within  that.  And 
again  our  apologies  for  your  sitting  in  that  audience  so  very  long. 
But  again  HCFA  is  here  and  they  will  be  listening  to  you,  in  addi- 
tion to  us. 

So  I  guess  I  am  going  to  start  with  Miss  Rapp  if  I  may,  because 
Mr.  Dingell  is  not  here  please.  Miss  Rapp,  if  you  would  proceed, 
please. 

STATEMENTS  OF  SALLY  RAPP,  INDEPENDENT  OWNER,  SAINT 
FRANCIS  EXTENDED  CARE,  ON  BEHALF  OF  AMERICAN 
HEALTH  CARE  ASSOCIATION;  NANCY  ROBERTS,  PRESIDENT 
AND  CEO,  KENT  COUNTY  VISITING  NURSE  ASSOCIATION,  ON 
BEHALF  OF  VISITING  NURSE  ASSOCIATION  OF  AMERICA 
AND  NATIONAL  ASSOCIATION  FOR  HOME  CARE;  RICHARD  F. 
CORLIN,  SPEAKER  OF  THE  HOUSE  OF  DELEGATES,  AMER- 
ICAN MEDICAL  ASSOCIATION;  DAVID  P.  HOLVECK,  CEO, 
CENTOCOR,  ON  BEHALF  OF  BIOTECHNOLOGY  INDUSTRY  OR- 
GANIZATION; AND  GAIL  L.  WARDEN,  PRESIDENT  AND  CEO, 
HENRY  FORD  HEALTH  SYSTEM,  ON  BEHALF  OF  AMERICAN 
HOSPITAL  ASSOCIATION 

Ms.  Rapp.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee for  allowing  me  to  appear  here  today.  I  would  like  to  share 
with  you  concerns  that  I  have  about  the  impact  of  the  1997  Medi- 
care cuts  on  patients,  their  families  and  skilled  nursing  providers  , 
like  myself.  i 
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My  name  is  Sally  Rapp  and  I  am  the  owner  of  an  independent 
skilled  nursing  facility  in  Hayward,  California.  I  am  here  today  on 
i    behalf  of  the  American  Health  Care  Association,  which  represents 
I     12,000  long-term  care  providers. 

I       Mr.  Chairman,  balancing  the  budget  and  controlling  Medicare 
I    spending  are  laudable  goals  but  we  should  not,  we  must  not  bal- 
ance the  budget  on  the  backs  of  our  Nation's  frail  and  elderly  citi- 
I  zens. 

j  As  you  already  know,  the  unintended  consequences  of  the  1997 
j  budget  deal  are  being  felt  in  every  corner  of  America  by  Medicare 
I  beneficiaries,  their  families  and  caregivers.  Studies  show  that 
Medicare  cuts  have  been  much  deeper  than  Congress  or  the  admin- 
j    istration  expected. 

j       As  a  result  of  these  cuts,  stroke  patients  are  being  forced  to 
choose  between  learning  to  walk  again  or  talk  again.  Amputees  are 
being  denied  access  to  therapies  that  doctors  consider  essential  to 
,    the  rehab  process  and  that  these  patients  certainly  consider  essen- 
\    tial  to  being  able  to  simply  walk  again.  And  patients  with  the  most 
medically  intense  needs  are  waiting  in  hospitals  for  days,  some- 
times weeks,  to  find  a  skilled  nursing  facility  that  can  deliver  nec- 
essary care.  Often  these  patients  are  forced  to  use  a  facility  far 
away  from  families  or  loved  ones, 
t       Policymakers  on  both  sides  of  the  aisle  agree  that  the  Balanced 
Budget  Act,  in  the  way  that  it  has  been  implemented,  is  a  major 
and  detrimental  effect  on  Medicare  beneficiaries.  Sixty-five  sen- 
I;    ators  have  written  to  President  Clinton  acknowledging  the  severity 
I    of  these  cuts.  The  well  respected  chairwoman  of  the  Medicare  Pro- 
j    spective  Advisory  Commission,  Gail  Wilensky,  has  said  and  I 
quote,  "Congress  and  Medicare  officials  should  devise  some  way  of 
I    increasing  payments  to  nursing  homes  for  patients  who  need  the 
most  costly  and  extensive  care."  I  am  here  to  urge  you  to  take  that 
action  this  year. 

I  would  like  to  give  you  just  one  example  of  how  these  cuts  are 
affecting  Medicare  beneficiaries.  Linda  Jorgensen,  who  is  in  the  au- 
I    dience  today,  is  faced  with  the  very  real  and  painful  effects  of  the 
!    arbitrary  $1,500  therapy  caps  as  she  watches  what  they  are  doing 
!    to  her  father.  Linda  is  from  Springfield,  Virginia.  Linda's  father 
Victor,  a  steelworker  and  a  decorated  war  veteran,  is  battling  Par- 
kinson's disease,  the  effects  of  a  major  stroke,  and  an  unsympa- 
thetic Medicare  policy. 

Her  father  is  a  resident  of  Potomac  Center,  a  skilled  nursing  fa- 
cility in  Arlington,  Virginia.  Before  the  Medicare  cuts  took  effect, 
he  had  been  on  an  intense  regime  of  physical,  occupational  and 
I  speech  therapy.  But  in  February  of  this  year  Linda  learned  that  he 
I  had  already  used  two-thirds  of  his  annual  allotment  of  therapy 
I  under  the  new  Medicare  caps.  Reluctantly,  she  and  her  father's 
I   neurologist  agreed  to  stop  the  therapy  to  ensure  that  they  did  not 

exceed  the  caps  too  early  in  the  year. 
||  In  Linda's  case,  her  foresight  was  extremely  warranted.  Just  a 
couple  of  weeks  ago  in  the  beginning  of  September,  her  dad  needed 
i  speech  therapy  for  a  swallowing  problem.  Ironically,  Victor  met  his 
$1,500  cap  just  yesterday.  Now  Linda  and  her  family  are  being 
:  forced  to  pay  for  his  essential  speech  therapy  out  of  their  own  pock- 
il  et. 
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Linda  regards  the  caps  as  unfair  and  inhumane.  I  regard  the  . 
caps  as  unfair  and  inhumane.  How  many  Medicare  beneficiaries  ^ 
hke  Linda's  father  are  there  across  the  country?  How  many  people  j 
who  expected  Medicare  to  be  there  when  they  needed  it  have  been  j 
let  down,  abandoned  by  the  system  that  they  have  supported  their  ; 
entire  lives  since  its  inception?  And  for  how  long  can  we  ask  pro-  j 
viders  to  continue  providing  uncompensated  care? 

The  other  challenge  we  face  is  the  new  prospective  payment  sys-  j; 
tern  for  skilled  nursing  care.  Implementation  is  having  a  dramatic  ^ 
impact  on  patients  and  families,  forcing  lay-offs  of  tens  of  thou-  ! 
sands  of  caregivers  across  the  country.  As  you  know,  we  are  con- 
cerned that  the  situation  has  worsened  to  the  point  that  many  fa-  ' 
cilities  will  opt  out  of  the  Medicare  program. 

I  would  like  to  comment  briefly  on  the  recent  report  from  the  Of- 
fice of  Inspector  General  that  Mr.  Hash  commented  on  earlier  this  j 
morning  examining  the  issue  of  access  to  skilled  nursing  care.  | 

Despite  the  report's  misleading  headline,  it  shows  quite  dramati- 
cally that  there  is  a  serious  problem  with  access  to  skilled  nursing 
care.  Perhaps  most  important  is  the  report's  finding  that  nearly  60 
percent  of  hospital  discharge  planners  agree  that  patients  requiring 
extensive  services  have  become  more  difficult  to  place  in  nursing 
homes  in  the  past  year. 

Our  industry,  like  most  industries,  agrees  to  shoulder  its  fair 
share  of  cuts  to  help  Congress  achieve  its  goal  to  balance  the  budg- 
et. I  do  not  think  anyone  on  this  panel  this  afternoon  is  asking  that 
the  $115  billion  be  restored  to  the  system.  However,  the  solutions 
I  am  proposing  today  are  targeted  to  where  the  Balanced  Budget 
Act  has  put  patients  at  risk. 

The  bottom  line  is  that  the  deep  cuts  in  Medicare  create  a  clear 
and  present  danger  to  the  Nation's  elderly.  The  problems  are  crit- 
ical and  require  immediate  attention.  Let  me  outline  what  we  be- 
lieve to  be  responsible  solutions  to  these  problems.  ^ 

Mr.  BiLlRAKlS.  Can  you  

Ms.  Rapp.  Quickly,  I  will. 

First,  Congress  should  pass  H.R.  1837,  legislation  introduced  by 
Congressmen  Burr  and  Pallone,  to  trigger  exceptions  to  the  caps 
for  those  beneficiaries  most  at  risk,  like  Victor.  I  would  like  to  ex- 
press my  sincere  appreciation  to  Congressman  Burr  and  Congress- 
man Pallone  for  their  leadership  on  this. 

Second,  Congress,  HCFA  and  MedPAC  all  recognize  the  new  pay- 
ment system  for  SNFs  fails  to  account  for  certain  Medicare  bene- 
ficiaries with  high  acuity  conditions.  Therefore  Congress  should 
enact  Senate  Bill  1500,  which  would  address  the  disparity  between 
the  cost  of  providing  medically  complex  services  and  funding  Medi- 
care currently  provides. 

Finally,  Congress  and  the  administration  should  take  steps  to  en- 
sure that  the  transition  to  the  new  Medicare  payment  system  does 
not  unintentionally  disadvantage  providers  or  seniors.  Simply  put, 
providers  should  have  the  option  to  go  to  the  Federal  rate. 

Mr.  Chairman  and  members  of  the  committee,  thank  you  for  the 
opportunity  to  address  you  here  today. 

[The  prepared  statement  of  Sally  Rapp  follows:] 


I       Prepared  Statement  of  Sally  Rapp,  Owner,  St.  Francis  Extended  Care,  on 
j  Behalf  of  the  American  Health  Care  Association 

I        Thank  you,  Chairman  Bihrakis  and  Members  of  the  House  Committee  on  Com- 
merce, for  allowing  me  to  appear  before  you  today.  I  would  like  to  use  this  oppor- 
I     tunity  to  share  the  concerns  of  skilled  nursing  facility  (SNF)  providers  as  we  navi- 
i     gate  our  way  through  the  challenges  of  the  recently  implemented  Part  B  therapy 
caps  and  the  new  SNF  prospective  payment  system  (PPS)  brought  about  by  the  Bal- 
anced Budget  Act  of  1997  (BBA). 

My  name  is  Sally  Rapp,  and  I'm  the  owner  of  an  independent  nursing  facility 
called  St.  Francis  Extended  Care  in  Hayward,  CaUfomia.  I  speak  today  on  behalf 
I     of  the  American  Health  Care  Association  (AHCA),  a  federation  of  50  affiliated  asso- 
'     ciations  representing  over  12,000  non-profit  and  for-profit  assisted  living,  nursing 
facility,  and  subacute  care  providers  nationwide. 
Mr.  Chairman,  controlling  Medicare  spending  is  a  laudable  goal,  but  the  unin- 
I     tended  consequences  of  the  most  recent  cuts  in  Medicare  have  been  severe  on  pa- 
I     tients,  families  and  care  providers.  Two  major  policy  changes  have  hit  the  skilled 
I     niirsing  facility  community  with  a  "one-two  punch"  from  which  some  providers  may 
j     not  recover.  Even  more  important  is  that  in  many  cases,  Medicare  beneficiaries  who 

need  care  in  nursing  facilities  are  not  getting  access  to  that  care, 
j  The  arbitrary  cap  on  Part  B  therapies  set  at  $1500  per  year  has  affected  residents 
j  across  the  country  in  ways  that  clearly  were  not  foreseen.  The  combined  $1500  Umit 
on  speech  therapy  and  physical  therapy  and  the  additional  $1500  cap  on  occupa- 
I  tional  therapy  are  threatening  patient  access  to  life-enhancing  care.  This  is  best  il- 
j  lustrated  by  looking  at  a  real  life  examples  of  how  a  Medicare  beneficiaiys  life  has 
been  changed. 

First,  I'd  like  to  recognize  Linda  Jorgensen,  who  is  in  the  audience  with  us  today 
(recognize).  You  may  have  seen  Linda  and  her  father  on  some  recent  television  ads 
discussing  the  challenges  patients  and  families  are  facing  as  a  result  of  the 
deep  1997  BBA  cuts. 

Linda,  a  federal  worker  from  Springfield,  Va.,  has  been  forced  to  suspend  rehabili- 
tative therapy  for  her  father,  a  retired  steelworker  and  decorated  war  veteran. 
Linda's  father  is  battling  Parkinson's  disease,  the  effects  of  a  major  stroke  and  an 
i,     unsympathetic  Medicare  policy  threatening  the  care  he  needs  and  deserves.A  resi- 
!     dent  of  Potomac  Center,  a  skilled  nursing  facility  in  Arlington,  Va.,  her  father  had 
been  on  an  intense  regime  of  speech,  physical  and  occupational  therapy.  But,  in  Feb- 
ruary, Linda  learned  he  had  already  used  up  two-thirds  of  his  annual  allotment 
|i     under  the  new  caps. 

i        Reluctantly,  she  and  her  father's  neurologist  agreed  to  stop  the  therapy  for  fear 
I     her  father  would  need  it  more  later  in  the  year.  She  says  she  can't  afford  the  ther- 
apy herself.  Now,  she  says,  her  father's  limbs  are  becoming  more  rigid  and  he  is 
in  danger  of  losing  mobility. 
,       Linda  regards  the  caps  as  inhumane.  And  she  is  on  a  personal  campaign  to  let 
policjnnakers  know. 

I        Another  example  involves  an  85  year-old  woman  named  Frances.  Frances  owned 
1     her  own  hat  making  shop  here  in  Northwest  Washington.  Frances  had  a  stroke 
I     early  this  year  and  suffered  from  right-side  paralysis  as  a  result.  She  could  not 
I    walk,  speak,  or  take  care  of  herself  in  her  activities  of  daily  living  such  as  bathing, 
eating,  dressing,  or  toileting.  She  received  physical  therapy  to  teach  her  how  to  walk 
again,  and  was  able  to  walk  from  her  room  to  the  TV  room  with  a  walker  and  a 
nurse  aide  behind  her.  Her  speech  therapy  was  helping  her  to  releam  how  to  swal- 
low and  speak  again.  Unfortunately,  she  exceeded  the  $1500  cap  on  June  23rd,  and 
now  the  facility  provides  care  to  her  without  reimbursement  and  tries  to  stretch  its 
resources  to  prevent  any  decline.  Frances  also  received  occupational  therapy  which 
taught  her  how  to  take  a  bath  by  herself,  get  dressed  by  herself  (with  help  in  the 
room  if  needed),  and  toilet  by  herself.  She  had  regained  independence  in  her  life. 
I     Unfortunately,  Frances  has  also  exceeded  her  occupational  therapy  cap  and  is  now 
in  danger  of  losing  some  of  the  skills  and  quality  of  life  she  had  gained.  The  facility 
'     is  doing  the  best  it  can  to  care  for  their  residents,  but  10%  have  exceeded  the 
i     speech/physical  cap  and  about  5%  have  met  or  will  exceed  the  occupational  therapy 
cap.  Care  for  our  nation's  frail  elderly  is  being  rationed,  and  in  many  cases  they 
I    are  not  getting  the  amount  of  therapy  they  need.  If  after  meeting  the  cap,  a  resident 
'     falls,  is  hospitalized  and  needs  skilled  therapy  in  the  same  calendar  year,  he/she 
could  face  a  serious  access  problem  in  finding  a  home  that  will  care  for  them  for 
free.  Let  me  express  my  appreciation  to  Congressmen  Burr  and  Palione  for  their 
leadership  on  addressing  this  problem.  Medicare  beneficiaries  would  benefit  if  Con- 
I     gress  would  pass  S.  1837,  legislation  introduced  by  Congressmen  Burr  and  Palione. 
j     This  legislation  would  address  the  arbitrary  and  capricious  nature  of  the  $1,500  an- 
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nual  caps  on  Part  B  outpatient  rehabilitation  services  imposed  by  the  BBA.  These 
caps  were  included  without  the  benefit  of  data  or  hearings.  Mr.  Chairman,  I  assure 
you — speaking  from  the  front  lines  of  the  skilled  care  community,  no  one  who  was 
part  of  this  process  could  have  intended  this  cap  to  create  the  kind  of  patient  impact 
we're  seeing.  Mr.  Burr  and  Mr.  Pallone's  legislation  would  create  criteria  to  trigger 
exceptions  to  the  caps  for  the  sickest  and  most  vulnerable  Medicare  beneficiaries. 
We  implore  you  to  pass  the  Burr/Pallone  bill  (H.R.  1837)  to  allow  for  some  excep- 
tions for  these  caps. 

The  second  blow  of  the  one-two  punch  is  the  new  prospective  payment  system 
(PPS)  for  SNFs.  Implementation  of  the  new  PPS  has  had  a  dramatic  impact  on  pro- 
viders of  skilled  care.  With  a  transformation  of  that  magnitude,  the  need  for  correc- 
tive adjustments  along  the  way  is  inevitable.  I  come  before  you  today  to  relay  our 
concerns — and  more  importantly,  to  propose  solutions. 

Let  me  bring  to  your  attention  a  recent  report  from  the  Office  of  Inspector  Gen- 
eral (OIG)  examining  the  issue  of  access  to  skilled  nursing  care.  Despite  the  reports 
misleading  headline  and  unsubstantiated  conclusions,  the  report  shows  fairly  dra- 
matically that  there  is  a  serious  problem  with  access  to  skilled  nursing  home  care 
caused  by  the  1997  Medicare  cuts.  Here  are  some  facts  from  the  report: 

•  "When  asked  which  types  of  patients  have  become  more  difficult  to  place  in  nurs- 

ing homes,  the  majority  of^  discharge  planners  (58%)  identify  patients  who  re- 
quire extensive  services,"  according  to  the  OIG.  "These  types  of  patients  typi- 
cally complex  direct  nursing  care  and  expensive  medications.  They  include  pa- 
tients who  require  intravenous  feedings,  intravenous  medications,  tracheostomy 
care  or  ventilator  care,"  the  report  says. 

•  One-third  of  all  hospital  discharge  planners  said  it  was  difficult  to  place  Medicare 

patients  in  SNFs. 

•  Sixty-five  percent  of  hospital  discharge  planners  say  PPS  has  had  an  effect  on 


One  thing  is  clear:  nursing  homes  are  reevaluating  the  extent  to  which  Medicare 
resources  will  allow  them  to  appropriately  care  for  the  sickest  patients.  The  result 
is  a  very  real  access  problem  to  skilled  nursing  services,  specifically  proven  by  the 
OIG's  own  report,  which  is  causing  backups  in  hospitals  throughout  the  country. 
This  squeeze  has  put  SNFs  in  a  difficult  situation,  and  we  are  concerned  about  the 
impact  it  will  have  on  Medicare  beneficiaries — specifically  high-acuity  patients.  Yet, 
Mr.  Chairman,  the  OIG's  release  of  their  report  is  a  significant  development  because 
they've  served  to  prove  the  point  that  major  dislocations  have  occurred  as  a  result 
of  the  PPS  and  its  subsequent  implementation.  Naturally,  SNFs  will  be  hard- 
pressed  to  continue  to  provide  service  when  patients'  costs  of  care  exceed  the  re- 
sources available. 

I  want  to  share  with  you  a  few  examples  of  the  difficulties  SNFs  are  experiencing 
under  PPS — ^reports  from  the  front-lines,  if  you  will,  in  the  skilled  nursing  field — 
to  illustrate  the  seriousness  of  the  problems  we  face,  and  the  real  threat  of  reduced 
access  to  skilled  care. 

In  Florida,  Mrs.  Y  (89  years  of  age)  arrived  at  a  Lakeland  SNF  on  March  25th 
to  recover  from  pneumonia  and  a  chronic  urinary  tract  infection.  Due  to  her  weak- 
ened condition  she  needed  respiratory,  physical,  occupational  and  speech  therapy 
plus  IV  antibiotics  to  gain  the  strength  she  needed  to  go  home.  Mrs.  Y  returned  to 
her  home  on  May  17th  thanks  to  the  excellent  care  she  received  at  the  skilled  nurs- 
ing facility;  hov/ever,  the  Medicare  system  failed  to  reimburse  the  skilled  nursing 
facility  $20,000  worth  of  direct  and  ancillary  care  that  were  provided  to  Mrs.  Y,  so 
that  she  could  return  to  health.  This  included  $3,000  of  pharmacy  costs  alone.  And 
even  though  Mrs.  Y  was  in  a  high  Medicare  resource  utilization  group,  she  con- 
sumed over  $350  more  a  day  in  respiratory,  IV  and  other  therapies  than  Medicare 
paid  for.  Yet,  if  she  did  not  get  that  care,  she  would  have  used  up  her  Medicare 
days,  then  been  forced  onto  Medicaid  and  probably  stayed  in  the  home  indefinitely. 
Staff  at  the  center  report  that  nearly  half  of  their  Medicare  discharges  in  a  typical 
month  consume  an  average  of  $8,000  to  $10,000  in  uncompensated  care.  Since  the 
faciUty's  policy  is  to  take  all  Medicare  recipients  regardless  of  acuity  level,  the  cen- 
ter's viability  is  continuing  to  be  severely  impacted  by  the  BBA. 

In  Delaware,  Mrs.  D,  an  85  year  old  woman,  who  was  recently  recovering  from 
an  infection  and  heart  problems  in  a  Delaware  hospital.  She  was  ready  for  nursing 
home  placement  but,  because  of  Medicare  cuts,  she  had  difficulty  locating  a  bed  in 
a  SNF,  and,  as  a  result,  she  was  forced  to  stay  in  the  hospital  an  extra  two  weeks. 
Eventually,  a  provider  offered  to  take  her  to  a  center  in  neighboring  Maryland  de- 
spite the  fact  that  she  needed  an  expensive  IV  antibiotics  at  a  cost  of  $410  a  day. 
Her  Medicare  level  dictated  the  center  would  only  be  compensated  $260  a  day  for 
her  care.  Since  then,  her  doctor  has  also  prescribed  a  $1,700  knee  brace  for  which 
the  center  will  not  be  compensated. 
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In  the  state  of  Washington,  a  locally  owned  and  managed  independent  provider 
operates  a  30-bed  skilled  nursing  facility  with  a  nearby  hospital.  The  facility  pri- 
marily serves  short-term  (usually  less  than  20  days)  high-acuity  patients — many  of 
whom  were  patients  in  the  hospital's  oncology  department.  The  facility  enabled  pa- 
tients to  be  treated  by  the  hospital's  doctors  and  eliminated  the  need  for  these  very 
sick  patients  to  travel  between  facilities. 

The  result  of  PPS  on  this  facihty  is  unmanageable  losses  of  between  $20,000  and 
$40,000  per  month.  The  unit  is  well-managed  and  has  provided  uninterrupted  high 
quality  care,  but  it  cannot  overcome  the  fact  that  so  many  of  its  patients  are  very 
high  acuity  and  require,  in  many  cases,  expensive  treatments  and  medications  that 
are  not  compensated  through  the  PPS  rate.  If  Medicare  cuts  are  not  restored,  the 
facility  anticipates  it  will  be  left  no  choice  but  to  close  its  doors,  creating  access 
problems  for  its  local  Medicare  beneficiaries.  Additionally,  the  facility's  functions 
will  have  to  be  assumed  by  another  facility  several  miles  away. 

The  Medicare  cuts  that  are  denying  beneficiaries  access  to  care  are  not  just  affect- 
ing Medicare  beneficiaries,  but  also  are  affecting  our  employees  as  well.  The  bleak 
outlook  for  SNFs — the  "open-season  on  caregivers"  mentality  that  seems  to  prevail 
in  some  quarters — is  turning  away  high  quality  professional  staff.  These  deep  cuts 
have  forced  layoffs  of  tens  of  thousands  of  employees.  Mr.  Chairman,  the  job  of 
skilled  care  staff  is  challenging  under  any  circumstances — but  I  can  say  with  cer- 
tainty that  these  dramatic  reductions  add  a  new  degree  of  difficulty  in  providing  ac- 
cess to  high-quality  care  that  Medicare  beneficiaries  expect  and  deserve. 

As  you  know,  we  are  concerned  that  the  situation  has  worsened  to  the  point  that 
many  facilities  will  opt  out  of  Medicare  altogether.  These  cuts  are  forcing  both  inde- 
pendent providers  and  large  national  corporations  to  make  difficult  choices  of 
whether  to  provide  services  in  a  system  that  does  not  provide  adequate  resources 
for  care.  This  means  that  Medicare  beneficiaries  will  have  less  access  to  needed 
care. 

Mr.  Chairman,  the  bottom  line  is  that  the  deep  cuts  in  Medicare  create  a  clear 
and  present  danger  to  the  well-being  of  our  nation's  elderly.  The  problems  are  crit- 
ical and  require  immediate  attention.  I  would  like  to  outline  what  we  believe  to  be 
fair  solutions  to  four  critical  challenges — solutions  that  take  into  account  the  con- 
straints of  Congress  and  HCFA  in  implementing  change. 

First:  Medicare  beneficiaries  would  achieve  great  relief  if  Congress  would  pass  S. 
1837,  legislation  introduced  by  Congressmen  Burr  and  Pallone.  Let  me,  again,  ex- 
press my  sincerest  appreciation  to  Congressmen  Burr  and  Pallone  for  their  leader- 
ship on  this. 

Second — Congress,  HCFA  and  MedPAC  all  recognize  that  the  new  payment  sys- 
tem for  SNFs  fails  to  account  for  certain  Medicare  beneficiaries  with  medically  com- 
plex conditions.  That  is  especially  true  for  patients  with  high  utilization  of  non-ther- 
apy ancillary  services,  such  as  prescriptions,  respiratory  care,  IV  antibiotics  and 
chemotherapy.  AHCA  supports  S.  1500,  the  Medicare  Beneficiary  Access  to  Quality 
Nursing  Home  Care  Act.  To  date,  there  is  no  House  companion,  but  we  hope  the 
House  will  follow  the  lead  of  Senators  Hatch,  Domenici,  Kerrey,  and  Daschle,  by 
supporting  similar  legislation.  S.  1500  would  identify  where  there  are  high-cost  pa- 
tients in  the  PPS  system  and  make  payment  add-ons  to  address  the  disparity  be- 
tween the  cost  of  providing  medically  complex  services  and  the  reimbursement 
Medicare  currently  provides. 
I  Third,  and  to  a  certain  extent  also  addressed  by  S.  1500,  is  the  fact  that  HCFA 
I  and  Congress  should  replace  the  current  inflation  rate  update  factor  for  SNFs  with 
a  more  accurate  measurement  of  the  cost  of  services  they  are  required  to  provide. 
This  current  market  basket  grossly  understates  the  actual  market  conditions  for 
SNFs  because  it  understates  the  annual  change  in  the  costs  of  providing  an  appro- 
priate mix  of  goods  and  services  produced  by  SNFs.  SNFs  have  dramatically 
changed  the  services  we  provide  and  the  acuity  levels  of  the  patients  we  care  for. 
S.  1500  would  restore  to  the  SNF  market  basket  the  one  percent  that  BBA  cut  in 
1996  through  1998.  This  would  serve  as  an  inflation  catch  up  for  SNTs.  The  minus 
one-percent  would  continue  through  2001. 
Fourth  and  finally,  PPS  rates  are  based  on  cost  reports  that  date  all  the  way  back 
J  to  1995.  We  beheve  providers  should  have  the  option  of  maintaining  the  current 
'  blended  rate  for  the  second  year  of  the  PPS  transition — currently  75%  facility-spe- 
ciflc/25%  federal — or  elect  to  move  to  the  full  federal  rate  immediately.  This  would 
prevent  facilities  that  changed  the  type  and  volume  of  Medicare  services  after 
1995 — the  PPS  base  year — from  being  disadvantaged  by  the  transition  rate.  Again, 
this  is  a  matter  of  equity,  and  a  means  of  easing  the  transition  to  PPS.  We  believe 
this  can  be  done  administratively  by  HCFA,  however  HCFA's  intransigence  requires 
Congress  to  act. 
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Mr.  Chairman,  as  I  conclude  my  remarks,  I  wo\ild  like  to  convey  to  the  Committee 
that  we  know  the  constraints  that  exist.  That  is  why  we've  worked  so  hard  to  put 
forward  solutions  that  are  realistic,  reasonable,  responsible  and  within  reach.  Each 
of  the  actions  we  recommend  would  restore  funding  that  would  ensure  continued 
quality  and  access  to  care  for  Medicare  beneficiaries.  And  that  is  why  each  of  the 
actions  we  recommend  should  be  adopted  for  the  sake  of  the  patients  entrusted  to 
our  care.  These  solutions  can  only  be  achieved  in  a  bipartisan  fashion,  and  we  look 
to  your  leadership.  Our  nation's  seniors  expect  and  deserve  no  less. 

Mr.  Chairman  and  Members  of  the  Committee,  I  thank  you  for  the  opportunity 
to  be  here  today.  On  behalf  of  AHCA,  I  want  to  make  clear  our  commitment  to  pro- 
viding high  quality  care  to  America's  frail  and  elderly.  The  situation  is  critical,  but 
it  will  get  worse  unless  Congress  and  the  Administration  work  with  providers  to  fix 
the  system. 

Mr.  BiLlRAKls.  Thank  you,  Miss  Rapp. 
Miss  Roberts,  please. 

STATEMENT  OF  NANCY  ROBERTS 

Ms.  Roberts.  Thank  you.  My  name  is  Nancy  Roberts  and  I  am 
the  chief  executive  officer  of  Care  New  England  Home  Health.  Care 
New  England  Home  Health  Division  consists  of  two  home  health 
providers,  Kent  County  Visiting  Nurse  Association  and  Kent  Hos- 
pital Home  Care.  Both  organizations  are  Joint  Commission-accred- 
ited, not-for-profit.  Medicare-certified  agencies  located  in  Rhode  Is- 
land. The  agencies  were  officially  linked  in  June  of  last  year  when 
the  VNA  joined  Care  New  England  Health  System.  Last  year  col- 
lectively the  organizations  provided  visits  to  nearly  10,000  patients. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased 
to  be  here  today  to  present  testimony  on  behalf  of  the  Visiting 
Nurse  Association  of  America  and  the  National  Association  for 
Home  Care.  We  are  grateful  for  your  holding  these  hearings  and 
considering  changes  to  the  Balanced  Budget  Act  of  1997  that  would 
stop  the  hemorrhaging  of  responsible  home  health  providers  and 
the  consequent  adverse  effects  on  patients. 

The  intent  of  Congress  when  it  passed  the  Medicare  hom_e  health 
provision  in  the  Balanced  Budget  Act  was  to  decrease  rising  utili- 
zation and  reduce  the  associated  expenditure.  The  leadership  and 
members  of  VNAA  and  NAHC  both  agree  that  the  policy  changes 
were  in  order.  However,  we  believe  that  the  steps  taken  by  the 
BBA  have  inadvertently  penalized  cost-efficient  home  health  agen- 
cies and  the  patients  they  serve. 

According  to  HCFA's  report  in  August  1999,  nearly  25  percent  of 
all  home  care  agencies  in  this  Nation  have  closed  since  the  bal- 
anced budget  passed.  The  experience  in  Rhode  Island  is  similar, 
where  20  percent  of  the  Medicare  certified  agencies  have  closed  or 
dropped  out  of  the  Medicare  program.  Nationally,  15  percent  fewer 
Medicare  beneficiaries  are  receiving  home  health  care  services.  The 
reduction  in  Rhode  Island  is  even  greater,  where  22  percent  fewer 
Medicare  beneficiaries  are  receiving  care. 

To  investigate  the  effect  of  the  balanced  budget  on  Medicare 
home  health  beneficiaries.  Congress  sought  the  input  of  both  the 
GAO  and  MedPAC.  In  their  reports  to  Congress  in  1999,  both  con- 
firm that  beneficiaries  who  are  most  costly  to  treat  are  those  at 
risk  of  losing  access  to  home  health  care. 

MedPAC  found  that  nearly  40  percent  of  the  agencies  surveyed 
responded  that  because  of  IPS,  they  no  longer  admit  all  the  Medi- 
care patients  who  they  previously  would  have  admitted.  Thirty  per- 
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cent  of  the  agencies  reported  discharging  certain  Medicare  patients 
because  of  IPS. 

While  neither  report  concluded  that  access  to  home  health  care 
had  become  a  crisis,  I  would  note  that  the  reports  were  based  on 
data  from  the  first  quarter  of  1998. 

A  recent  study  conducted  by  VNAA  of  its  member  agencies  par- 
alleled MedPAC's  findings.  While  VNAs  have  historically  made 
every  attempt  to  admit  all  eligible  beneficiaries  regardless  of  condi- 
tion or  ability  to  pay,  many  VNAs  are  now  selectively  admitting  pa- 
tients or  must  discharge  patients  earlier  than  the  optimal  time. 
Many  VNAs  have  made  the  decision,  a  difficult  decision,  to  dis- 
continue their  participation  in  the  Medicare  program,  limit  spe- 
cialty programs  or  eliminate  rural  service  areas. 

The  VNA  and  the  home  care  department  that  I  represent  has 
managed  to  survive  these  turbulent  times,  but  just  barely.  We  have 
reduced  our  costs  by  25  percent.  In  order  to  achieve  this  level  of 
reduction,  clinical  and  administrative  staff  were  cut,  staff  benefits 
and  salaries  were  reduced,  and  some  programs  and  patient  services 
were  eliminated. 

Despite  these  very,  very  deep  cuts,  the  two  organizations  still 
lost  over  $1  million  in  fiscal  year  1998.  That  represented  17  per- 
cent of  the  total  budget.  For  these  two  not-for-profit  organizations 
that  depend  and  rely  on  charitable  contributions,  this  loss  was  sig- 
nificant and  had  direct  negative  impact  on  our  communities  and 
the  patients  we  serve. 

As  the  number  of  home  care  providers  diminishes,  the  access 
problem  is  exaggerated.  It  is  not  uncommon  for  a  hospital  dis- 
charge planner  to  call  as  many  as  a  half  a  dozen  home  care  pro- 
viders in  search  of  someone  willing  to  take  a  patient.  Under  IPS, 
agencies  are  staffing,  and  I  will  put  in  quotes,  "just  right."  You 
may  be  familiar  with  the  just-in-time  method  of  inventory  manage- 
ment. This  is  a  tool  where  an  organization  wants  to  reliably  get 
products  in  their  plants  just  before  the  customer  needs  them  in 
order  to  save  inventory  carrying  costs.  Well,  to  some  degree  home 
health  agencies  are  being  forced  to  employ  just-in-time,  just-right 
staffing. 

Because  we  are  forced  to  employ  this  kind  of  method,  just-right, 
just-in-time,  there  are  many  days  when  we  have  limited  staff  ca- 
j  pacity  and  have  difficulty  responding  to  the  unexpected  increases 
j  in  services.  Unfortunately,  that  leaves  many  patients  underserved 
I  due  to  limited  staffing  ability,  waiting  for  services  that  they  des- 
perately need. 
Mr.  BiLlRAKis.  Please  summarize.  Miss  Roberts. 
Ms.  Roberts.  To  help  solve  this  dilemma,  we  find  hospital  dis- 
charge planners  looking  at  reserving  slots,  scheduling  patients  in 
advance.  Agencies  establish  cancellation  lists. 

So  when  I  hear  that  there  is  not  an  access  problem,  I  have  to 
wonder.  I  think  it  is  easy  to  see  that  the  real  victims  in  this  situa- 
tion are  our  patients  and  the  communities  that  they  serve. 

In  conclusion,  I  would  offer  the  following  recommendations  on  be- 
half of  the  Visiting  Nurse  Association  and  NAHC. 

First,  to  eliminate  the  scheduled  15  percent  additional  cut  sched- 
uled for  October  1,  2000.  Second,  target  specific  resources  through 
some  sort  of  an  outlyer  provision  to  high-cost,  high-need  patients 
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to  ensure  that  these  eUgible  beneficiaries  have  access  to  needed 
home  care  services. 

Third,  increase  the  IPS  per-visit  cost  limit.  And  finally,  provide 
relief  from  financially  disabling  overpayment. 

I  thank  you  for  this  opportunity  to  offer  this  testimony. 

[The  prepared  statement  of  Nancy  Roberts  follows:] 

Prepared  Statement  of  Nancy  Roberts,  President  and  CEO,  Kent  County  Vis- 
iting Nurse  Association  on  Behalf  of  the  Visiting  Nurse  Associations  of 
America  and  the  National  Association  for  Home  Care 

Introduction 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Nancy  Roberts, 
and  I  am  President  and  Chief  Executive  Officer  of  the  Kent  County  Visiting  Nurse 
Association  (VNA),  which  is  located  in  Warwick,  Rhode  Island. 

On  behalf  of  the  Visiting  Nurse  Associations  of  America  (VNAA)  and  the  National 
Association  for  Home  Care  (NAHC),  I  respectfully  submit  the  following  joint  com- 
ments and  recommendations  for  the  public  record. 

The  Kent  County  VNA  is  an  accredited,  Medicarecertified,  communitybased  home 
health  and  hospice  agency,  which  was  founded  in  1908.  Our  staff  of  175  consists 
of  registered  nurses;  physical,  occupational  and  speech  therapists;  home  care  aides; 
medical  social  workers;  and  clergy  and  volunteers.  We  often  serve  the  most  costly 
and  chronically-ill  patients  in  our  community,  regardless  of  their  ability  to  pay.  In 
1998,  we  visited  over  6,000  patients. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  the  Kent  County  VNA  is  com- 
mitted to  providing  quality  home  health  care  to  all  patients  in  the  communities  we 
serve.  However,  I  am  deeply  concerned  that  the  changes  to  the  Medicare  home 
health  program  made  by  the  Balanced  Budget  Act  of  1997  (BBA  '97)  threaten  the 
viability  of  my  agency  and  the  cost-efficient  health  care  that  we  provide  in  our  com- 
munities. I  am  grateful  to  you  for  your  leadership  in  holding  this  hearing  and  for 
your  consideration  of  legislation  that  would  stop  the  hemorrhaging  of  responsible 
providers  from  the  Medicare  home  health  program  and  the  consequent,  adverse  ef- 
fect on  patients. 

The  following  data  illustrate  the  dramatic  changes  that  have  occurred  to  the 
Medicare  home  health  program  since  the  passage  of  BBA'97: 

•  According  to  HCFA  data  from  its  OSCAR  files,  as  of  August  18,  1999,  there  have 

been  2486  home  health  agency  closures,  nearly  25%  of  all  home  health  agencies 
in  the  United  States. 

•  Approximately  545,270  fewer  Medicare  beneficiaries  received  home  health  serv- 

ices in  1998  than  in  1996.  The  change  represents  a  15.2%  reduction  in  patients 
served. 

•  Home  health  reimbursement  has  decreased  29%  since  1996. 

•  Medicare  home  health  spending  is  now  projected  by  the  Congressional  Budget  Of- 

fice (CBO)  to  be  reduced  by  $48  bilHon  over  five  years  (FY  1998  2002),  rather 
than  by  $16.1  billion  as  initially  projected  at  the  time  BBA'97  was  passed. 

•  In  1997,  home  health  care  represented  only  9%  of  Medicare  but  was  slated  for 

about  14%  of  the  reductions  in  Medicare  spending.  Currently,  the  home  health 
program  comprises  less  than  7%  of  the  Medicare  program  and  is  now  projected 
to  absorb  24%  of  the  Medicare  cuts  between  FY  19982002. 

What  do  these  numbers  mean  in  terms  of  beneficiaries*  access  to  home 
health  care? 

Congress  passed  the  BBA'97  Medicare  home  health  provisions  to  control  expendi- 
tures and  utilization.  VNAA  and  NAHC  agree  that  policy  changes  were  in  order; 
however,  we  believe  that  the  steps  taken  by  BBA'97  inadvertently  penalized  cost- 
efficient  home  health  agencies  and  patients. 

To  investigate  the  effect  of  BBA'97  on  Medicare  home  health  beneficiaries.  Con- 
gress sought  the  input  of  both  the  General  Accounting  Office  (GAO)  and  the  Medi- 
care Payment  Advisory  Commission  (MedPAC).  In  their  1999  reports  to  Congress, 
both  the  GAO  and  MedPAC  confirm  that  the  beneficiaries  who  are  most  costly  to 
treat  are  at  risk  of  losing  access  to  home  health  care.  While  neither  report  concluded 
that  access  to  home  health  care  has  become  a  crisis,  it  must  be  noted  that  the  re- 
ports are  based,  for  the  most  p?rt,  on  data  from  the  first  quarter  of  calendar  year 
1998. 

MedPAC  found  that,  "Nearly  40  percent  of  agencies  surveyed  responded  that  be- 
cause of  the  IPS,  they  no  longer  admit  all  Medicare  patients  whom  they  would  have 
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admitted  previously,  and  about  30  percent  of  agencies  reported  discharging  certain 
Medicare  patients  because  of  the  IPS."  Discharged  patients  were  primarily  those 
with  chronic  care  needs  who  required  a  large  number  of  visits  and  were  expensive 
to  serve. 

In  its  June  1999  report,  MedPAC  states,  "The  case-mix  adjusted  PPS  [prospective 
payment  system]  being  developed  will  not  take  effect  before  October  2000.  In  the 
meantime,  an  exclusion  poHcy  for  very  expensive  patients  could  be  implemented." 
The  Commission  suggests  allowing  agencies  to  exclude  a  small  portion  of  their  pa- 
tients froni  the  aggregate  per-beneficiary  payment  limits  to  ensure  that  these  bene- 
ficiaries will  have  access  to  needed  services. 

Two  alarming  outcomes  of  the  IPS  were  revealed  in  a  recent  survey  by  VNAA  of 
its  members.  While  VNAs  have  historically  made  every  attempt  to  admit  all  eligible 
beneficiaries  regardless  of  condition  or  ability  to  pay,  many  VNAs  are  now  selec- 
tively admitting  patients  or  must  discharge  patients  earlier  than  the  optimal  time 
for  discharge.  Many  of  the  VNAs  that  responded  to  the  survey  made  the  difficult 
decision  to  discontinue  participation  in  the  Medicare  program  or  eliminate  rural 
service  areas. 

Recommendations: 

VNAA  and  NAHC  understand  the  need  for  Congress  to  make  prudent  decisions 
with  respect  to  changes  in  the  Medicare  program.  We  also  believe  that  the  highest 
priority  must  be  to  target  resources  to  ensure  that  beneficiary  access  is  protected, 
and  that  the  vital  home  health  infrastructure  be  stabilized  so  that  it  is  positioned 
to  respond  to  future  needs  of  the  disabled  and  elderly.  For  this  reason,  we  have  put 
a  high  priority  on  legislation  that  would: 

1.  Eliminate  the  15%  additional  cut  scheduled  for  October  1,  2000; 

2.  Target  specific  resources  through  some  type  of  outlier  provision  to  high-cost, 

heavy  needs  patients  to  ensure  that  eligible  beneficiaries  maintain  access  to 
needed  home  health  services; 

3.  Increase  the  IPS  per-visit  cost  limit;  and 

4.  Provide  relief  fi*om  financially  disabling  overpayments. 

These  proposals  are  in  keeping  with  the  concerns  that  the  GAO  and  MedPAC 
have  outlined  and  that  led  members  of  this  Subcommittee  and  others  in  the  House 
and  Senate  to  reexamine  the  home  health  program  changes.  The  following  informa- 
tion provides  more  detail  and  rationale  for  each  of  these  recommendations. 

Recommendation  #1:  Eliminate  the  15%  payment  cut,  which  is  scheduled 
for  October  1,  2000. 

Under  the  BBA97,  expenditures  under  a  PPS  were  to  be  equal  to  an  amount  that 
would  be  reimbursed  if  the  cost  limits  and  per  beneficiary  limits  were  reduced  15%. 
Even  if  PPS  was  not  ready  to  be  implemented  on  October  1,  1999,  the  Secretary 
of  Health  and  Human  Services  was  required  to  reduce  the  cost  limits  and  per  bene- 
ficiary limits  in  effect  on  September  30,  1999,  by  15%.  The  Omnibus  ConsoHdated 
and  Emergency  Supplemental  Appropriations  Act  (OCESAA)  delayed  the  15%  re- 
duction for  all  home  health  agencies  until  October  1,  2000. 

Congress,  HCFA,  and  home  health  care  providers  have  looked  to  PPS  as  a  pos- 
sible escape  from  the  draconian  changes  imposed  through  IPS.  However,  the  method 
for  calculating  PPS  rates  requires  HCFA  to  set  payment  at  levels  that  will  lead  to 
total  home  health  expenditures  that  are  15%  less  than  under  IPS.  This  means  that 
the  PPS  payment  rates  would  exacerbate  the  growing  access  problems  of  today. 

NAHC  and  VNAA  believe  that  the  15%  expenditure  cut  to  Medicare  home  health 
outlays  on  October  1,  2000,  would  close  down  a  substantial  percentage  of  home 
health  agencies  that  have  so  far  survived  the  IPS.  HCFA's  August  5  regulation  on 
the  new  home  health  cost  limits  predicts  that  93.5%  of  surviving  home  health  agen- 
cies will  exceed  their  FY  2000  per-beneficiary  cost  limit  or  per-visit  cost  limit.  In 
addition,  the  average  agency  will  have  to  repay  HCFA  12%  of  its  Medicare  costs. 

Home  health  providers — who  have  already  experienced  an  average  29%  reduction 
in  reimbursement  since  the  BBA'97  (even  with  the  passage  of  OCESAA) — are  strug- 
gling to  keep  costs  under  the  per-visit  and  per-beneficiary  cost  Hmits  and  repay  IPS- 
related  overpayments.  With  an  additional  15%  cut,  beneficiaries  in  many  areas  of 
the  country  would  lose  access  to  home  health  services,  and  for  beneficiaries  in  many 
rural  counties,  this  loss  would  be  the  loss  of  any  type  of  local  health  care. 

The  15%  expenditure  cut  is  not  needed  to  meet  BBA'97  savings  goals;  CBO  esti- 
mates that  reductions  in  home  care  through  2002  will  exceed  BBA  '97  goals  by  $32 
billion. 
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Recommendation  #2:  Target  speciHc  resources  through  some  type  of  outlier 
provision  to  high-cost,  heavy  needs  patients  to  ensure  that  eligible 
beneflciaries  maintain  access  to  needed  home  health  services. 

In  addition  to  the  1999  GAO  and  MedPAC  reports  on  beneficiary  access,  a  1998 
study  conducted  by  The  Lewin  Group  entitled  "Implications  of  the  Medicare  Home 
Health  Interim  Payment  System  (IPS)  of  the  1997  Balanced  Budget  Act,"  and  a 
1998  study  by  the  Center  for  Health  Policy  Research  of  the  George  Washington  Uni- 
versity entitled  "Medicare  Home  Health  Services:  An  Analysis  of  the  Implications 
of  the  Balanced  Budget  Act  of  1997  for  Access  and  Quality,"  both  found  that  IPS 
ciutails  access  to  covered  services  for  the  sickest,  most  frail  Medicare  patients. 

The  IPS  aggregate  per-beneflciary  limits,  based  on  199394  data,  clearly  do  not  re- 
flect the  increase  in  severity  of  most  home  health  agencies'  case-mix  populations 
since  that  base  period.  In  addition,  technological  advances  in  recent  years  have  vast- 
ly expanded  the  scope  of  services  that  can  be  provided  to  Medicare  beneficiaries  in 
their  homes.  Services  such  as  parenteral  and  enteral  nutrition,  chemotherapy  and 
care  of  ventilator/trach-dependent  patients,  which  used  to  be  provided  only  on  an 
inpatient  basis,  can  now  be  provided  in  the  home,  thus  reducing  the  need  for  more 
costly  hospitalization.  These  services  are  costly  for  the  home  health  agency  to  pro- 
vide. These  services  often  require  nursing  staff  who  have  had  additional  training  in 
administration  of  drugs  and  procedures,  as  well  as  patient  monitoring.  In  addition, 
such  services  require  prolonged  visits  in  the  patients'  homes,  as  well  as  high  stand- 
by costs,  extensive  case  management,  transition  discharge  planning  and  other  ac- 
tivities that  add  further  to  the  cost  per  visit. 

Through  an  outlier  payment,  additional  resources  can  be  targeted  to  those  pro- 
viders that  care  for  the  high  cost  patient.  An  expenditure  limit  on  outlier  payments 
ensures  fiscal  soundness. 

Recommendation  #3:  Increase  the  IPS  per-visit  cost  limit. 

BBA'97  reduced  the  per  visit  cost  limits  from  112%  of  the  mean  to  105%  of  the 
median  per  visit  costs  for  free-standing  agencies.  IPS  forces  providers  to  reduce  the 
total  number  of  visits  delivered  by  patients.  However,  as  the  number  of  visits  de- 
creases, costs  per  visit  go  up.  Under  the  1998  OCESAA,  the  per  visit  limits  were 
raised  from  105%  to  106%  of  the  median.  This  1%  increase  was  insufficient  to  help 
HHAs  who  are  operating  under  cost  limits  that  have  been  reduced  from  14-22% 
under  BBA97.  The  current  cost  limits  are  inadequate  to  cover  the  costs  of  providing 
care  and  to  account  for  the  increased  administrative  costs  of  participation  in  the 
Medicare  program  due  to  HCFA's  regulatory  initiatives.  Agencies  in  rural  areas  and 
inner  cities  have  been  particularly  hard  hit  by  reductions.  Their  costs  tend  to  exceed 
national  averages  because  of  longer  travel  times  between  visits,  higher  wages  result- 
ing from  the  lingering  personnel  shortages  in  rural  areas,  or  security  escorts  and 
language  translators  in  the  cities. 

Recommendation  #4:  Provide  relief  from  financially  disabling. 

BBA  '97  did  not  require  HCFA  to  publish  information  on  calculating  the  per  visit 
limits  until  January  1,  1998,  even  though  the  limits  went  into  effect  beginning  Octo- 
ber 1,  1997.  Likewise,  HCFA  was  not  required  to  publish  information  related  to  cal- 
culation of  agencies'  annual  aggregate  per  beneficiary  limits  until  April  1,  1998,  de- 
spite an  October  1,  1997,  start  date.  More  than  a  year  after  IPS  began,  many  agen- 
cies had  not  yet  received  notice  from  their  fiscal  intermediaries  (FIs)  providing  the 
visit  and  per  beneficiary  limits  under  which  they  were  expected  to  operate. 

The  BBA  '97  home  health  reductions  were  so  deep  and  occurred  so  quickly  that 
many  agencies  were  not  able  to  adjust  to  avoid  overpayments.  More  importantly, 
overpayments  developed  because  most  agencies  continued  to  provide  medically  nec- 
essary health  care  within  the  scope  of  the  Medicare  benefit  rather  than  terminate 
care  to  patients. 

These  overpayments  are  not  the  result  of  abuse  or  inefficiency.  Rather,  most  over- 
payments have  occurred  because  HHAs  continue  to  serve  high-cost  patients  within 
the  scope  of  Medicare  coverage  and  the  payments  have  already  been  used  to  provide 
legitimate  needed  care  to  eligible  beneficiaries.  Without  some  relief  from  these  over- 
payments, it  can  be  expected  that  agency  closures,  and  the  attendant  access  prob- 
lems, will  accelerate. 

Overpayment  Relief 

HCFA  maintains  the  authority  to  grant  extended  repayment  plans  to  any  provider 
receiving  an  overpayment  from  the  Medicare  program.  However,  the  current  state 
of  determinations  regarding  eligibility  for  extended  repayment  plans  is  rife  with  in- 
consistency, subjectivity,  and  confusion.  Recently,  HCFA  communicated  to  the  Con- 
gress and  the  public  that  it  had  modified  the  extended  repayment  plan  process  to 
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authorize  automatic  approval  of  three-year  repayment  plans.  In  fact,  home  health 
agencies  have  had  great  difficulty  securing  even  12-month  repayment  plans,  let 
alone  the  newly  authorized  three-year  repayment  schedule.  Further,  the  claimed  in- 
terest free  nature  of  the  repayment  plans  has  proven  illusory  as  it  has  been  afforded 
only  to  those  few  home  health  agencies  where  the  overpa>Tnent  has  been  determined 
prior  to  fiUng  of  the  annual  cost  report.  We  ask  the  Subcommittee  to  ensure  that 
HCFA  immediately  issue  clarifying  standards  which  specifically  authorize  automatic 
three-year  repayment  plans  for  all  types  of  IPS-related  overpayments  and  that  re- 
payment plans  be  made  available  on  an  interest  free  basis  to  the  extent  allowable 
under  current  law. 

Overpayment  Compromises 

HCFA  has  the  authority  to  compromise  the  collection  of  Medicare  overpayments. 
At  no  time  in  the  Medicare  program  has  there  been  a  more  appropriate  cir- 
cumstance for  exercise  of  this  compromise  authority. 

HCFA  has  chosen  not  to  process  overpayment  compromise  requests  at  this  point. 
The  delay  in  processing  these  requests  virtually  guarantees  that  the  requesting 
home  health  agency  will  be  at  high  risk  of  closure.  The  Subcommittee  should  strong- 
ly recommend  that  HCFA  utiHze  its  overpayment  compromise  authority  on  an  expe- 
dited basis  in  order  to  resolve  the  inequities  created  through  the  implementation  of 
the  IPS. 

15-Minute  Increment  Reporting 

BBA97  required  that  claims  for  home  health  services  on  or  after  July  1,  1999, 
must  contain  a  code  that  identifies  the  length  of  time  for  each  service  visit,  meas- 
ured in  15-minute  increments.  HCFA  issued  instructions  to  the  FIs  on  February  18, 
1999,  directing  them  to  initiate  necessary  steps  to  implement  this  new  billing  re- 
quirement for  all  HHAs  participating  in  the  Medicare/Medicaid  programs  (Trans- 
mittal No.  A-99).  HCFA  has  allowed  for  a  grace  period  for  compliance  until  Sep- 
tember 30,  1997. 

This  new  administrative  burden  imposes  a  complex  time-keeping  requirement  for 
agencies  to  stop  the  in-home  clock  when  an  interruption  in  active  treatment  occurs. 
The  HCFA  transmittal  defines  the  "time  of  service  visit"  to  begin  at  the  beneficiary's 
place  of  residence,  when  delivery  of  services  has  actively  begun.  Agencies  must 
count  the  number  of  15-minute  intervals. 

The  time  counted  must  be  actual  treatment  time.  However,  in-home  time  rep- 
resents only  a  portion  of  the  total  time  invested  by  an  agency  in  caring  for  a  patient. 
Numerous  activities  required  by  the  Medicare  Home  Health  Conditions  of  Participa- 
tion and  needed  to  ensure  effective  patient  care  are  often  times  performed  outside 
the  home,  including  communication  with  physicians  and  family  members,  coordina- 
tion of  services  with  other  home  health  personnel  and  community  agencies,  care 
planning,  and  clinical  documentation.  In  order  for  home  care  treatment  time  to  be 
meaningfully  quantified,  visit  time  must  be  better  defined  and  recognized  as  only 
part  of  the  resource  cost  involved  in  providing  home  care  services. 

Neither  Congress  nor  HCFA  has  indicated  how  this  information  will  be  used.  Its 
value  is  questionable  in  light  of  the  ongoing  move  from  a  per-visit  reimbursement 
system  to  prospectively  set  per-episode  payments  that  are  not  tied  to  number  of  vis- 
its or  visit  length.  In  light  of  the  substantial  financial  and  administrative  strains 
already  being  experience  by  agencies,  we  urge  you  to  revisit  this  requirement. 

Thank  you  again,  Mr.  Chairman,  for  the  opportunity  to  present  our  views.  In  clos- 
ing, we  urge  the  Subcommittee  to  recognize  the  seriousness  of  the  situation  and 
pass  legislation  this  year.  Last  year's  provisions  that  were  included  in  OCESAA 
were  helpful  in  that  the  15%  cut  was  delayed  for  one  year,  the  periodic  interim  pay- 
ment (PIP)  program  was  extended  until  October  1,  2000,  and  the  cost  Hmits  received 
minor  adjustments.  However,  we  are  now  faced  with  the  identical  situation  of  hav- 
ing to  face  a  15%  cut  in  reimbursement  and  a  discontinuation  of  PIP  one  year  from 
now.  The  cost  Hmits  are  still  severely  low  and  do  not  enable  the  majority  of  agencies 
that  have  survived  the  IPS  to  care  for  the  most  chronically-ill  patients.  You  and  the 
Subcommittee  have  our  gratitude  for  bringing  home  health  issues  to  this  level  of 
consideration.  We  look  forward  to  working  closely  with  you  to  resolve  these  issues. 
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HOME  HEALTH  AGENCY  CLOSURES 

10/1/97  through  8/18/99 

Health  Care  Financing  Administration 
Online  Survey  Certification  and  Reporting  (OSCAR)  Data 


STATE 

6/30/98* 

1/1/99** 

8/18/99 

AL 

0 

2  

 11  

AZ 

13 

22 

45 

CA 

74 

165 

\m- 

CT 

7 

17 

 22  

DC 

1 

1 

 1 

Ft 

GA 

0 

0 

3 

ID 

4 

16 

17 

IN 

11 

49 

 80  

* 

KS  

16 

 34  

 46  

LA 

37 

112 

200 

MD 

3 

3 

10 

Mi 

3 

11 

27 

?             ■   J'                                 W       ■    ■  i 

MS 

1 

1 

5 

MT 

0 

4 

8 

NV 

8 

14 

15 

NJ 

0 

3 

4 

NY 

1 

5 

7  

ND 

1 

1 

2 

OK 

36 

90  

 163 

PA 

4 

22 

48 

SD  3  5  6 
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STATE  6/30/98*  1/1/99"  8/18/99 


sc  

1 

 5  

7 

m . 

UT  

12  

 19  

33 

m-        -          ^                                              V  . 

VA  

8 

15 

43 

;  ^ 

WV  

3  

 4  

 12  

m 

m 

WY 

5 

9 

17 

TOTAL 

554 

1436 

2486 

*As  reported  by  the  General  Accounting  Office,  September  1998  (GAO/HEHS-98-238) 
**As  reported  by  the  General  Accounting  Office,  May  1999  (GAO/HEHS-99-120) 


Home  health  agency  closures  continue  to  accelerate  since  the  implementation  of  the  interim 
payment  system  (IPS)  on  October  1,  1997 


Home  Health  Agency  Closures 
10/1/98  through  8/18/99 
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Mr.  BiLiRAKis.  Thank  you  very  much,  Miss  Roberts. 
Dr.  Corlin. 

STATEMENT  OF  RICHARD  F.  CORLIN 

Mr.  Corlin.  Thank  you  very  much,  Mr.  Chairman.  My  name  is 
Richard  CorHn.  I  am  a  gastroenterologist  in  private  practice  in 
Santa  Monica,  CaUfornia  and  I  am  also  speaker  of  the  AMA's 
House  of  Delegates.  We  appreciate  the  opportunity  to  provide  the 
subcommittee  with  our  views  on  the  needed  improvements  to  the 
Medicare  sustainable  growth  rate  system,  the  SGR. 

The  SGR,  enacted  under  the  Balanced  Budget  Act  of  1997,  is  a 
target  rate  of  spending  growth  for  physicians'  services.  It  is  cal- 
culated each  year  on  the  basis  of  four  factors:  medical  inflation, 
changes  in  Medicare  fee-for- service  enrollment,  GDP  growth  per 
capita,  and  changes  in  spending  due  to  law  and  regulation. 

There  are  serious  problems  with  the  SGR  and  MedPAC  has  rec- 
ommended four  areas  of  improvement.  We  urge  Congress  to  enact 
these  SGR  refinement  into  law  this  year. 

The  four  improvements  needed  are.  No.  1,  there  must  be  a  re- 
quirement to  correct  HCFA's  projection  errors  and  restore  the  $3 
billion  SGR  shortfall  resulting  from  these  errors.  No.  2,  the  SGR 
must  be  increased  to  account  for  physician  costs  due  to  adoption  of 
new  technologies. 

No.  3,  measures  must  be  implemented  to  curtail  volatility  in  phy- 
sician payment  rate  and  avoid  steep  cuts  in  the  future.  And  No.  4, 
HCFA  and  MedPAC  must  be  required  to  provide  information  and 
data  on  payment  updates. 

Our  testimony  today  will  focus  primarily  on  two  of  these  four 
needed  SGR  refinements:  HCFA's  projection  errors  and  the  need  to 
increase  the  target  above  GDR  growth. 

HCFA  must  correct  the  projection  errors  in  the  1998  and  1999 
SGR  and  should  be  required  to  correct  projection  errors  each  year 
as  actual  data  becomes  available.  Our  view  is  totally  in  accord  with 
MedPAC's  recommendation.  We  recognize  that  HCFA  has  to  use 
estimates  to  calculate  the  SGR  for  the  coming  year  and  as  a  result, 
physician  payment  updates  are  not  based  on  actual  data  but  on 
projected  data,  which  has  so  far  proven  to  be  erroneous. 

In  the  first  2  years  of  the  SGR,  erroneous  HCFA  projections  have 
already  short-changed  physician  payments  by  more  than  $3  billion. 
For  example,  in  establishing  the  1999  SGR,  HCFA  projected  that 
Medicare  managed  care  enrollment  would  rise  by  29  percent  in 
1999.  This  error  led  to  a  projected  drop  in  fee-for-service  enroll- 
ment and  a  negative  1999  SGR.  Data  now  shows  that  managed 
care  enrollment  has  increased  only  by  11  percent  and  this  means 
that  physicians  are  caring  for  over  1  million  more  patients  in  the 
Medicare  fee-for-service  system  than  are  accounted  for  by  the  SGR 
statement  by  HCFA. 

The  earlier  statements,  with  all  due  respect,  made  by  HCFA  that . 
they  have  the  ability  to  erroneously  make  an  estimate  but  do  not 
have  the  legal  right  to  correct  their  own  estimates  are  simply  be- 
yond the  limits  of  credulity.  I  might  point  out,  Mr.  Chairman,  that 
the  highest  amount  of  shortfall  in  any  State  was  to  the  State  of 
Florida,  whose  beneficiaries'  physicians  had  a  shortfall  of  $285  mil- 
lion. 
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In  addition,  the  SGR  needs  to  be  set  at  GDP  plus  2  percentage 
points,  the  way  it  was  originally  intended  to  take  into  account  two 
main  factors  responsible  for  increasing  health  care  costs:  advances 
in  technology  and  an  aging  population. 

Under  the  Balanced  Budget  Act  of  1997,  the  SGR  limits  growth 
in  the  use  of  health  care  services  by  the  elderly  and  disabled  pa- 
tients to  the  rate  of  growth  of  the  GDP.  We  know  and  CBO  fore- 
casts confirm  that  GDP  growth  in  the  next  decade  will  lag  behind 
growth  in  patient  needs  for  health  care  services.  Thus,  no  matter 
how  cost-effective  physicians  are  in  our  care  for  our  beneficiaries. 
Medicare  physician  payment  rates  are  virtually  guaranteed  to  de- 
cline unless  these  corrections  are  made. 

MedPAC  has  recommended  that  the  SGR  include  a  factor  higher 
than  GDP  to  account  for,  and  I  quote,  "cost  increases  due  to  im- 
provements in  medical  capability  and  advances  in  scientific  tech- 
nology." We  strongly  agree  with  MedPAC. 

We  also  urge  Congress  to  consider  a  long-term  approach  to  set- 
ting an  appropriate  growth  target.  For  instance.  Congress  could  re- 
quire the  Agency  for  Health  Care  Policy  and  Research  to  study  the 
impact  on  utilization  of  No.  1,  advances  in  technology,  No.  2,  aging 
and  other  changes  in  the  characteristics  of  Medicare  enrollees,  and 
three,  shifts  in  sites  of  service  and  a  report  be  made  on  this  study 
to  MedPAC. 

Other  serious  problems  with  the  SGR  must  also  be  addressed 
and  they  are  explained  in  our  written  testimony. 

Physicians,  regardless  of  our  specialty,  are  unanimous  in  our 
concern  that  payment  cuts  due  to  flaws  in  the  SGR,  on  top  of  more 
than  a  decade  of  previous  cuts,  could  threaten  our  ability  to  con- 
tinue to  offer  our  Medicare  patients  the  finest  medical  care  in  the 
world.  Thus  the  SGR  system  must  be  fixed  and  it  must  be  fixed 
this  year.  Thank  you,  and  I  yield  the  balance  of  my  time. 

[The  prepared  statement  of  Richard  F.  Corlin  follows:] 

Prepared  Statement  of  Richard  F.  Corlin  on  Behalf  of  the  American 
Medical  Association 

The  American  Medical  Association  (AMA)  appreciates  the  opportunity  to  present 
to  this  Subcommittee  our  views  concerning  improvements  to  the  Medicare  sustain- 
able growth  rate  (SGR)  system  for  physicians'  services,  and  appreciates  the  Sub- 
committee's focus  on  this  important  issue.  As  Congress  prepares  to  consider  Bal- 
anced Budget  Act  (BBA)  refinements  and  Medicare  reforms,  the  AMA  urges  inclu- 
sion of  improvements  in  Medicare's  SGR  system  in  any  legislation  approved  by  the 
Subcommittee. 

Enacted  under  the  BBA,  the  SGR  estabUshes  a  target  growth  rate  for  Medicare 
spending  on  physician  services,  then  annually  adjusts  payments  up  or  down,  de- 
pending on  whether  actual  spending  is  below  or  above  the  target.  The  SGR  system 
was  intended  to  slow  the  projected  rate  of  growth  in  Medicare  expenditures  for  phy- 
sicians' services. 

Physicians  are  the  only  group  subject  to  this  target,  despite  the  fact  that  Medicare 
spending  on  physician  services  has  been  growing  more  slowly  than  other  Medicare 
benefits.  Although  the  BBA  included  measures  to  slow  projected  growth  in  these 
other  benefits,  the  Congressional  Budget  Office  continues  to  forecast  much  higher 
average  annual  growth  rates  for  other  services  than  for  physician  services  over  the 
next  decade.  In  contrast  to  annual  growth  in  outlays  of  4.6  percent  for  inpatient  hos- 
pital services,  5.7  percent  for  skilled  nursing  facilities,  6.5  percent  for  home  health, 
and  14.6  percent  for  Medicare+Choice  plans,  average  annual  growth  in  physician 
services  is  projected  at  only  3.1  percent  from  2000-2009. 

Physicians  were  subject  to  significant  and  disproportionate  Medicare  payment 
cuts  prior  to  the  BBA,  yet  we  have  never  abandoned  our  elderly  and  disabled  pa- 
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tients.  From  1991-97,  physician  payment  updates  already  had  slipped  10  percent 
below  growth  in  medical  practice  costs. 

In  its  March  1999  Report  to  Congress,  the  Medicare  Payment  Advisory  Commis- 
sion (MedPAC)  identified  serious  problems  in  the  SGR  system  and  recommended 
significant  improvements  to  it.  The  AMA  and  the  national  medical  specialty  soci- 
eties share  MedPAC 's  concerns  and  believe  that  improving  the  SGR  is  a  critical 
component  of  efforts  to  ensure  that  the  85  percent  of  Medicare  beneficiaries  who  are 
enrolled  in  the  fee-for-service  program  continue  to  receive  the  benefits  to  which  they 
are  entitled. 

Specifically,  the  physician  community  is  concerned  that  the  growth  limits  in  the 
current  SGR  system  are  so  stringent  that  they  will  have  a  chilling  effect  on  the 
adoption  and  diffusion  of  innovations  in  medical  practice  and  new  medical  tech- 
nologies. In  addition,  we  are  concerned  that  the  Health  Care  Financing  Administra- 
tion (HCFA)  did  not  revise  the  projections  it  used  in  the  1998  SGR  when  data 
proved  HCFA  erroneous.  Further,  HCFA  stated  it  will  not  correct  1999  SGR  errors 
without  a  congressional  mandate,  despite  that  in  the  first  two  years  of  the  SGR,  er- 
roneous HCFA  estimates  have  already  shortchanged  the  target  by  more  than  $3  bil- 
lion. Finally,  we  are  concerned  that  the  SGR  could  also  cause  fiiture  payments  to 
be  highly  volatile  and  fall  well  behind  inflation  in  practice  costs. 

MEDICARE  PHYSICIAN  PAYMENTS  AND  THE  BALANCED  BUDGET  ACT 

Medicare  payments  for  physicians'  services  are  updated  annually  by  HCFA.  Pay- 
ment rates  are  based  on  a  relative  value  scale  system,  enacted  under  OBRA  89,  that 
reflects  the  physician  work,  practice  expense  and  professional  liability  insurance 
costs  involved  in  each  service.  The  relative  value  for  each  service  is  multiplied  by 
a  dollar  conversion  factor  to  establish  actual  payment  amounts.  The  conversion  fac- 
tor is  required  to  be  updated  each  calendar  year,  which  involves,  in  part,  estab- 
lishing an  update  adjustment  factor  (UAF)  that  is  adjusted  annually  by  the  SGR. 

MedPAC  recommends,  and  the  AMA  agrees,  that  Congress  revise  the  SGR  system 
as  follows — 

•  The  SGR  should  include  a  factor  of  growth  in  real  gross  domestic  product  per  cap- 

ita plus  an  allowance  for  cost  increases  due  to  improvements  in  medical  capa- 
bilities and  advancements  in  scientific  technology, 

•  The  Secretary  should  be  required  to  publish  an  estimate  of  conversion  factor  up- 

dates by  March  31  of  the  year  before  their  implementation; 

•  The  time  lags  between  SGR  measurement  periods  should  be  reduced  by  allowing 

calculation  of  the  SGR  and  update  adjustment  factors  on  a  calendar  year  basis; 

•  HCFA  should  be  required  to  correct  the  estimates  used  in  the  SGR  calculations 

every  year;  and 

•  The  SGR  should  reflect  changes  in  the  composition  of  Medicare  fee-for-service  en- 

rollment. 

THE  SUSTAINABLE  GROWTH  RATE  SYSTEM 

The  SGR  system  was  enacted  under  the  BBA  and  replaces  the  Medicare  Volume 
Performance  Standard  system,  which  had  been  the  basis  for  setting  Medicare  con- 
version factor  updates  since  1992.  The  SGR  sets  a  target  rate  of  spending  growth 
based  on  four  factors:  changes  in  payments  for  physician  services  before  legislative 
adjustments  (essentially  inflation);  changes  in  Medicare  fee-for-service  enrollment; 
changes  in  real  per  capita  gross  domestic  product  (GDP);  and  an  allowance  for  legis- 
lative and  regulatory  factors  affecting  physician  expenditures.  Growth  in  real  per 
capita  GDP  represents  the  formula's  allowance  for  growth  in  the  utilization  of  physi- 
cian services. 

The  target  rate  of  spending  growth  is  calculated  each  year  and  is  designed  to  hold 
annual  growth  in  utilization  of  services  per  beneficiary  to  the  same  level  as  annual 
GDP.  Physician  payment  updates  depend  on  whether  utilization  growth  exceeds  or 
falls  short  of  the  target  rate.  If  utilization  growth  exceeds  GDP,  then  payment  up- 
dates are  less  than  inflation.  If  utilization  is  less  than  GDP,  payment  updates  are 
above  inflation. 

Because  of  the  serious  problems  with  the  SGR  system,  as  discussed  below,  four 
improvements  must  be  included  in  legislation  to  fix  the  SGR: 

•  There  must  be  a  requirement  to  correct  HCFA's  projection  errors  and  to  restore 

the  $3  billion  SGR  shortfall  resulting  from  these  errors; 

•  The  SGR  must  be  increased  to  account  for  physician  costs  due  to  adoption  of  new 

technology; 

•  Measures  must  be  implemented  to  curtail  volatility  in  physician  payment  rates 

and  avoid  steep  cuts  in  the  future;  and 
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•  HCFA  and  MedPAC  must  be  required  to  provide  information  and  data  on  pay- 
ment updates. 

PROBLEMS  WITH  THE  SGR  SYSTEM 

Of  the  needed  improvements  listed  above,  we  wish  to  focus  on  two  major  problems 
with  the  SGR.  First,  there  is  a  "projection  error"  problem.  Specifically,  in  deter- 
mining the  SGR  each  year,  HCFA  must  estimate  certain  factors  that  are  used  to 
calculate  the  SGR.  In  the  first  two  years  of  the  SGR  system,  HCFA  has  seriously 
miscalculated  these  factors,  and  thus  physicians  have  been  shortchanged  by  several 
biUion  dollars.  In  addition,  these  projection  errors  will  continue  each  year,  and  the 
resulting  shortfalls  will  be  compounded. 

The  second  major  problem  with  the  SGR  system  is  that  it  does  not  allow  growth 
in  physician  payments  sufficient  to  account  for  physicians'  costs  due  to  technological 
innovations. 

In  addition,  as  discussed  above,  there  are  other  problems  with  the  SGR  system, 
which  we  have  separately  addressed  below. 

Unlike  some  other  Medicare  payment  issues,  the  problems  with  the  SGR  system 
and  their  solutions  are  a  matter  on  which  the  physician  community  is  unified.  Na- 
tional organizations  representing  diverse  medical  specialties,  including  surgeons, 
primary  care  physicians  and  others,  as  well  as  organizations  representing  medical 
colleges  and  group  practices,  have  been  working  closely  together  with  the  AMA  to 
address  these  complex  issues.  On  behalf  of  the  entire  physician  community,  we  are 
asking  Congress  to  take  the  necessary  steps  to  assure  that  we  can  continue  to  afford 
to  provide  our  Medicare  patients  with  the  best  medical  care  available  in  the  world. 

The  Projection  Error  Problem 

Two  of  the  four  factors  used  to  calculate  the  SGR  target  each  year  are  growth  in 
U.S.  GDP  and  fee-for- service  enrollment  growth.  Because  the  target  must  be  cal- 
culated before  the  year  begins,  HCFA  can  only  speculate  as  to  what  GDP  growth 
will  be  and  how  many  people  will  enroll  in  fee-for-service  versus  managed  care.  Rec- 
ognizing the  need  for  sucn  speculation,  HCFA  acknowledged  in  a  1997  physician 
rate  update  regulatory  notice  that  the  actual  data  for  each  year,  once  available, 
might  reveal  errors  in  its  estimates  of  as  much  as  1  percent,  or  $400  million.  HCFA 
also  promised  that  the  difference  between  its  projections  and  actual  data  would  be 
corrected  in  future  years. 

In  the  first  two  years  of  the  SGR,  erroneous  HCFA  estimates  have  already  short- 
changed physician  payments  by  more  than  $3  billion.  These  projection  errors  have 
not  been  corrected  and  HCFA  does  not  plan  to  do  so.  Specifically,  one  year  after  the 
1997  notice,  HCFA  reneged  on  its  pledge  to  correct  SGR  errors  and  simultaneously 
issued  its  most  egregious  error,  projecting  Medicare  managed  care  enrollment  would 
rise  29  percent  in  1999,  despite  the  many  HMOs  abandoning  Medicare  in  1999.  This 
error  led,  in  turn,  to  a  projected  drop  in  fee-for-service  enrollment  and  a  negative 
1999  SGR.  Data  now  show  that  managed  care  enrollment  has  increased  only  11  per- 
cent, a  fraction  of  HCFA's  projection,  which  means  physicians  are  caring  for  1  mil- 
lion more  patients  in  Medicare  fee-for-service  than  were  forecast. 

The  1998  and  1999  SGR  projection  errors  are  a  serious  problem.  The  SGR  is  a 
cumulative  (as  opposed  to  an  annual)  system,  and  the  cumulative  SGR  target  is  like 
a  savings  account  for  physician  services.  As  discussed,  HCFA's  errors  have  left  a  $3 
biUion  shortfall  in  this  account,  which,  if  not  restored,  will  either  produce  unwar- 
ranted payment  cuts  or  deficient  payment  increases.  Although  the  President's  2000 
budget  proposes  to  address  the  projection  errors,  we  are  concerned  that  HCFA  may 
correct  the  errors  in  a  way  that  will  effectively  cancel  any  benefit  to  payment  rates 
from  using  accurate  data. 

Physicians  have  faced  a  decade  of  payment  cuts  without  ever  abandoning  Medicare 
patients.  We  have  done  our  part  to  keep  costs  within  the  limits  imposed  by  the  BBA. 
Now,  Congress  must  do  its  part  by  insisting  that  payment  updates  be  based  on  cor- 
rect SGR  estimates. 

The  SGR  Must  Allow  for  Technological  Innovations  and  Other  Factors  Im- 
pacting Utilization  of  Health  Care  Services 

MedPAC  has  also  recommended  that  Congress  revise  the  SGR  to  include  a  factor 
of  growth  in  real  gross  domestic  product  per  capita  plus  an  allowance  for  cost  in- 
creases due  to  improvements  in  medical  capabilities  and  advancements  in  scientific 
technology. 

The  system  is  currently  designed  to  hold  annual  utilization  growth  at  or  below 
annual  GDP  growth.  A  common  method  for  poHcymakers  to  evaluate  trends  in  na- 
tional health  expenditures  is  to  look  at  growth  in  health  spending  as  a  percentage 
of  GDP,  but  this  approach  is  replete  with  problems.  There  is  no  true  relationship 
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between  GDP  growth  and  health  care  needs.  Forecasts  by  Congressional  Budget  Of- 
fice and  the  U.S.  Census  Bureau  indicate  that  real  per  capita  GDP  growth  will  aver- 
age about  1.5  percent  per  year  over  the  next  decade.  This  is  far  below  historical 
rates  of  Medicare  utilization  growth.  Indeed,  at  5.9  percent,  average  annual  per  ben- 
eficiary growth  in  utilization  of  physicians'  services  was  three  to  four  times  higher 
than  GDP  growth  fi-om  1981-1996.  Thus,  if  history  is  any  guide,  holding  utilization 
growth  to  the  level  of  GDP  growth  virtually  guarantees  that  Medicare  physician 
payments  will  decline. 

A  primary  reason  for  this  lack  of  congruity  between  GDP  and  Medicare  utilization 
is  that  GDP  does  not  take  into  account  health  status  trends  nor  site-of-service 
changes.  Thus,  if  there  were  an  economic  downturn  with  negative  GDP  growth  at 
the  same  time  that  a  serious  health  threat  struck  a  large  proportion  of  Medicare 
beneficiaries,  the  consequences  could  be  disastrous. 

Secondly,  GDP  does  not  take  into  account  technological  innovations.  The  only  way 
for  technological  innovations  in  medical  care  to  really  take  root  and  improve  stand- 
ards of  care  is  for  physicians  to  invest  in  those  technologies  and  incorporate  them 
into  their  regular  clinical  practice.  The  invention  of  a  new  medical  device  cannot, 
in  and  of  itself,  improve  health  care — physicians  must  take  the  time  to  learn  about 
the  equipment,  practice  using  it,  train  their  staff,  integrate  it  into  their  diagnosis 
and  treatment  plans  and  invest  significant  capital  in  it.  Yet  physician  spending  is 
the  only  sector  of  Medicare  that  is  held  to  as  stringent  a  growth  standard  as  GDP 
and  that  faces  a  real  possibility  of  payment  cuts  of  as  much  as  5  percent  each  year. 
Keeping  utilization  growth  at  GDP  growth  will  hold  total  spending  growth  for  physi- 
cian services  well  below  that  of  the  total  Medicare  program  and  other  service  pro- 
viders. 

To  address  this  problem,  as  recommended  by  MedPAC,  the  factor  of 
growth  under  the  SGR  relating  to  GDP  must  be  adjusted  to  allow  for  inno- 
vation in  medical  technology.  We  beHeve  to  implement  adequately  MedPAC's 
recommendation,  the  SGR  should  be  set  at  GDP  +  2  percentage  points  to  take  into 
account  technological  innovation,  as  discussed  further  below. 

In  addition,  we  urge  that  Congress  consider  a  long-term  approach  to  setting  an 
appropriate  growth  target  that  takes  into  account  site-of-service  changes,  as  well  as 
health  status  and  other  differences  between  Medicare's  fee-for-service  and  managed 
care  populations  that  lead  to  differential  utilization  growth.  Thus,  we  believe  that 
the  Agency  for  Health  Care  Policy  and  Research  (AHCPR)  should  be  directed  to  ana- 
lyze and  provide  a  report  to  MedPAC  on  one  or  more  methods  for  accurately  esti- 
mating the  economic  impact  on  Medicare  expenditures  for  physician  services  result- 
ing from  improvements  in  medical  capabilities  and  advancements  in  scientific  tech- 
nology, changes  in  the  composition  of  enrollment  of  beneficiaries  under  the  fee-for- 
service  Medicare  program  and  shifts  in  usage  of  sites-of-service. 

Technological  Innovation 

Congress  has  demonstrated  its  interest  in  fostering  advances  in  medical  tech- 
nology and  making  these  advances  available  to  Medicare  beneficiaries  through  FDA 
modernization,  increases  in  the  National  Institutes  of  Health  budget,  and  efforts  to 
improve  Medicare's  coverage  policy  decision  process.  The  benefits  of  these  efforts 
could  be  seriously  undermined  if  physicians  face  disincentives  to  invest  in  new  med- 
ical technologies  as  a  result  of  inadequate  expenditure  targets. 

As  first  envisioned  by  the  PPRC,  the  SGR  included  a  1  to  2  percentage  point  add- 
on to  GDP  for  changes  in  medical  technology.  Ever-improving  diagnostic  tools  such 
as  magnetic  resonance  imaging,  new  surgical  techniques  including  laparoscopy  and 
other  minimally-invasive  approaches,  and  new  medical  treatments  have  undoubt- 
edly contributed  to  growth  in  utilization  of  physician  services  and  the  well-being  of 
Medicare  beneficiaries.  For  example,  a  recent  paper  published  by  the  National  Acad- 
emy of  Sciences  indicated  that  from  1982-1994  the  rates  of  chronic  disability  among 
the  elderly  declined  1.5  percent  annually. 

With  GDP  projected  to  grow  by  1.5  percent  annually,  the  failure  to  allow  an  addi- 
tional 1  to  2  percentage  points  to  the  SGR  for  technological  innovation  means  that 
the  utilization  target  is  only  half  the  rate  that  was  originally  planned.  Techno- 
logical change  in  medicine  shows  no  sign  of  abating,  and  the  SGR  should 
include  a  technology  add-on  to  assure  Medicare  beneficiaries  continued  ac- 
cess to  mainstream,  state-of-the  art  quality  medical  care. 

Site-of-Service  Shifts 

Another  concern  that  shoiild  be  taken  into  account  by  the  GDP  growth  factor  is 
the  effect  of  the  shift  in  care  from  hospital  inpatient  settings  to  outpatient  sites.  As 
MedPAC  has  pointed  out,  hospitals  have  reduced  the  cost  of  inpatient  care  by  reduc- 
ing lengths-of-stay  and  staff  and  moving  more  services  to  outpatient  sites,  including 
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physician  offices.  These  declines  in  inpatient  costs,  however,  are  partially  offset  by 
increased  costs  in  physician  offices.  Thus,  an  add-on  to  the  SGR  target  is  needed 
to  allow  for  this  trend. 

Beneficiary  Characteristics 

The  SGR  should  also  be  adjusted  for  changes  over  time  in  the  characteristics  of 
patients  enrolling  the  fee-for-service  program.  A  MedPAC  analysis  has  shown  that 
the  fee-for-service  population  is  older,  with  proportions  in  the  oldest  age  groups 
(aged  75  to  84  and  those  age  85  and  over)  increasing,  while  proportions  in  the 
younger  age  group  (aged  65-74)  has  decreased  as  a  percent  of  total  fee-for-service 
enrollment.  Older  beneficiaries  likely  require  increased  health  care  services,  and  in 
fact  MedPAC  reported  a  correlation  between  the  foregoing  change  in  composition  of 
fee-for-service  enrollment  and  increased  spending  on  physician  services.  If  those  re- 
quiring a  greater  intensity  of  service  remain  in  fee-for-service,  the  SGR  uti- 
lization standard  should  be  adjusted  accordingly. 

Other  Problems  with  the  SGR  System 

Stabilizing  Payment  Updates  under  the  SGR  System 

The  AMA  strongly  agrees  with  MedPAC's  further  recommendation  that  Congress 
should  stabilize  the  SGR  system  by  calculating  the  SGR  and  the  update  adjustment 
factor  on  a  calendar  year  basis. 

Instability  in  annual  payment  updates  to  physicians  is  another  serious  problem 
under  the  SGR  system,  as  has  been  acknowledged  by  HCFA.  Projections  by  the 
AMA,  MedPAC  and  HCFA  show  the  SGR  formula  producing  alternating  periods  of 
maximum  and  minimum  payment  updates,  from  inflation  plus  3  percent  to  inflation 
minus  7  percent.  Assuming  a  constant  inflation  rate,  these  alternating  periods  could 
produce  payment  decreases  of  5  percent  or  more  for  several  consecutive  years,  fol- 
lowed by  increases  of  similar  magnitude  for  several  years,  only  to  shifl  back  again. 
These  projections  are  based  on  constant  rates  of  inflation  (2  percent),  enrollment 
changes,  GDP  growth  and  utilization  growth.  There  is  a  serious  problem  when  con- 
stant, stable  rates  of  change  in  the  factors  driving  the  targets  lead  to  extreme  vola- 
tility in  payments  that  are  entirely  formula-driven. 

A  primary  reason  for  this  instability  is  the  fact  that  there  is  a  time  lag  in  meas- 
urement periods  for  the  SGR.  Specifically,  while  physician  payment  updates  are  es- 
tablished on  a  calendar  year  basis,  SGR  targets  are  established  on  a  federal  fiscal 
year  basis  (October  1  through  September  30)  and  cumulative  spending  (used  to  cal- 
culate the  SGR)  is  established  on  an  April  1  through  March  31  basis.  These  time 
periods  must  all  be  consistent  and  calculated  on  a  calendar  year  basis  to  attempt 
to  restore  some  modicimi  of  stability  to  the  SGR  system. 

Simulations  by  the  AMA  and  MedPAC  have  also  shown,  however,  that  the  change 
to  a  calendar  year  system  will  not,  by  itself,  solve  the  instability  problem.  Additional 
steps  would  be  needed.  The  wide  range  of  updates  that  are  possible  under  the  cur- 
rent system,  from  inflation  +  3  percent  to  "7  percent,  is  one  reason  for  the  insta- 
bility. The  lower  limit  is  also  unacceptably  low,  and,  assuming  an  MEI  of  2  percent, 
represents  an  actual  5  percent  cut  in  the  conversion  factor  in  a  single  year.  These 
levels  of  payment  cuts  would  be  highly  disruptive  to  the  market,  and  likely  would 
have  the  "domino  effect"  of  impacting  the  entire  industry,  not  simply  Medicare  fee- 
for-service.  Many  managed  care  plans,  including  Medicare+Choice  and  state  Med- 
icaid plans,  tie  their  physician  payment  updates  to  Medicare's  rates.  Thus,  pay- 
ment limits  under  current  law  must  be  modiHed  to  assist  in  stabilizing  the 
SGR  system.  We  recommend  that  the  current  limits  on  physician  payment 
updates  (MEI  +3  percent  to  MEI  -7  percent)  be  replaced  with  new,  nar- 
rower limits  set  at  MEI  +2  percent  and  MEI  -2  percent. 

Finally,  use  of  the  GDP  itself  also  contributes  to  the  instability  of  the  payment 
updates  since  GDP  growth  fluctuates  from  year  to  year.  Thus,  we  recommend 
measuring  GDP  growth  on  the  basis  of  a  rolling  5-year  average. 

Payment  Preview  Reports 

Finally,  MedPAC  has  also  recommended  that  Congress  should  require  the  Sec- 
retary of  the  Department  of  Health  and  Human  Services  to  publish  an  estimate  of 
conversion  factor  updates  prior  to  the  year  of  implementation.  We  agree. 

When  the  SGR  system  was  enacted  to  replace  the  previous  Medicare  Volume  Per- 
formance Standards,  the  requirements  for  annual  payment  review  reports  from 
HCFA  and  the  PPRC  were  eliminated  along  with  the  old  system.  Without  these  re- 
ports, it  is  impossible  to  predict  what  the  payment  update  is  likely  to  be  in  the  com- 
ing year,  and  it  is  impossible  for  Congress  to  anticipate  and  respond  to  any  potential 
problems  that  may  ensue  from  an  inappropriate  update  or  a  severe  projection  error. 
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Changes  in  Medicare  physician  payment  levels  have  consequences  for  access  to 
and  utilization  of  services,  as  well  as  physician  practice  management.  These  con- 
sequences are  of  sufficient  importance  that  the  system  for  determining  Medicare  fee- 
for-service  payment  levels  should  not  be  left  unattended  on  a  kind  of  "cruise  control" 
status,  with  no  "brake"  mechanism  available  to  avoid  a  collision. 

The  AMA,  therefore,  urges  that  the  payment  preview  reports  be  rein- 
stated. Specifically,  we  believe  that  HCFA  should  be  required^  to  provide  to 
MedPAC,  Congress  and  organizations  representing  physicians  quarterly  physician 
expenditure  data  and  an  estimate  each  spring  of  the  next  year's  payment  update. 
MedPAC  could  then  review  and  analyze  the  expenditure  data  and  update  preview, 
and  make  recommendations  to  Congress,  as  appropriate. 

CONCLUSION 

Enactment  of  the  SGR  system  improvements  recommended  by  MedPAC  are  crit- 
ical to  the  continued  ability  of  our  nation's  physicians  to  be  able  to  offer  our  Medi- 
care patients  the  benefits  of  the  finest  medical  care  available  in  the  world.  If  these 
improvements  are  not  put  in  place,  the  SGR  system  could  lead  to  severe  payment 
cuts  in  the  Medicare  physician  fee  schedule  and  pajnnents  for  services  that  do  not 
accurately  reflect  their  costs.  The  cuts  resulting  from  both  the  statutory  design  of 
the  SGR  system  and  administration  of  the  system  by  HCFA  would  be  in  addition 
to  more  than  a  decade  of  cuts  in  physician  payments.  For  example,  in  the  six  years 
from  1991-1997,  overall  Medicare  physician  payment  levels  fell  10  percent  behind 
the  rate  of  growth  in  medical  practice  costs.  Many  individual  services  and  proce- 
dures faced  even  deeper  cuts. 

Recent  survey  data  from  the  AMA's  Socioeconomic  Monitoring  System  indicates 
that  these  payment  changes  are  having  very  significant  effects  on  the  practice  of 
medicine.  Of  2,450  randomly  selected  physicians  that  were  surveyed  from  April-Au- 
gust 1998,  35  percent  reported  they  are  not  renewing  or  updating  equipment  used 
in  their  office,  are  postponing  or  canceling  purchasing  equipment  for  promising  new 
procedures  and  techniques,  or  are  performing  many  procedures  in  hospitals  that 
were  formerly  performed  in  the  office.  Three  quarters  of  these  physicians  reported 
that  Medicare  pa5Tnent  cuts  were  an  important  factor  in  their  decisions  to  defer  or 
cancel  these  investments  in  capital. 

With  these  kinds  of  changes  already  taking  place  in  response  to  previous  pa5mient 
changes,  we  have  grave  concerns  about  the  effects  of  the  further  reductions  that 
could  take  place  due  to  the  SGR  or  incorrect  practice  expense  values.  In  order  for 
the  medical  innovations  that  will  come  from  Congress'  enhanced  funding  of  bio- 
medical research,  FDA  modernization,  and  better  Medicare  coverage  policies  to 
translate  into  ever-improving  standards  of  medical  care,  physicians  must  be  able  to 
adopt  these  innovations  into  their  practices.  It  is  already  clear  that  Medicare  pay- 
ment cuts  are  threatening  continued  technological  advancement  in  medicine,  and 
this  is  a  threat  that  affects  all  of  us,  not  just  Medicare  beneficiaries.  Clearly,  rever- 
sal of  the  trend  to  move  services  away  from  inpatient  sites  into  ambulatory  settings 
could  also  have  severe  consequences  for  health  care  costs,  as  well  as  patient  care. 

We  appreciate  the  efforts  of  the  members  of  the  Subcommittee  to  explore  the 
problems  presented  by  the  SGR  system,  as  well  as  the  opportunity  to  discuss  our 
views  on  this  extraordinarily  important  matter.  We  urge  this  Subcommittee  and 
Congress  to  consider  MedPAC's  recommendations  and  the  recommendations  we 
have  discussed  today,  and  are  prepared  to  engage  fully  in  detailed  discussions  with 
the  Subcommittee  and  Congress  as  we  work  to  achieve  a  workable  and  reasonable 
solution. 

Mr.  BILIRAKIS.  Dr.  Corlin  has  testified  before. 
Mr.  Holveck. 

STATEMENT  OF  DAVID  P.  HOLVECK 

Mr.  Holveck.  Thank  you,  Mr.  Chairman  and  committee  mem- 
bers. I  will  forego  a  written  statement  and  really  take  the  oppor- 
tunity, and  I  value  this  opportunity  on  behalf  of  the  Bio  Organiza-. 
tion,  to  give  a  very  specific  and,  I  think,  pointed  comment  relative 
to  the  proposed  changes  in  the  Balanced  Budget  Act,  specifically  on 
ambulatory  payment  classification. 

This  particular  classification,  we  believe,  is  a  very  simple  solu- 
tion to  a  very  complex  problem.  I  think  what  we  all  have  realized 
in  the  development  of  new  technologies  in  health  care,  and  specifi- 
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cally  biotechnology,  is  that  these  health  care  solutions  are  complex. 
I  think  we  know  from  just  the  time  it  take  to  develop  them,  how 
we  study  them,  the  patient  populations  that  we  review,  we  do  not 
do  it  with  10;  we  do  it  with  10,000.  I  think  that  should  demonstrate 
the  complexity  of  the  human  system,  the  heterogeneity  of  the  sys- 
tem. 

For  us  to  propose  a  policy  for  ambulatory  infusion  of  therapeutics 
in  a  way  that  really  classifies  a  single  payment  system  for  all  is 
akin  to  giving  everyone  a  size  5  narrow  shoe.  It  does  not  work.  I 
think  you  have  to  reflect  on  the  complexity  that  we  deal  with  and 
I  think  we  have  to  move  in  a  fashion  that  allows  proper  reimburse- 
ment for  infused  drugs  and  not  penalize,  most  importantly,  the  pa- 
tients, who  are  really  the  beneficiaries  of  this  advanced  technology. 

Let  me  give  you  an  example  of  how  a  system  could  evolve.  We 
all  have  heard  today  that  there  are  sensitivities  to  cancer  treat- 
ment and  the  proposed  changes  do  recognize  various  classifications 
but  I  still  think  they  are  not  divided  enough  to  give  the  full  com- 
plementary of  the  various  treatments  to  various  cancers.  But  out- 
side of  that,  there  is  no  recognition.  There  is  a  flat  fee,  at  least 
being  proposed. 

Centocor  is  an  example  of  a  company  that  last  year  received  an 
approval  for  a  drug  for  Crohn's  disease,  a  devastating  disease  that 
is  chronic  and  generally  lasts  for  life.  It  is  a  drug  that  was  the  first 
approved  under  the  Orphan  Law  and  the  first  one  approved  in  30 
years.  The  usefulness  of  this  drug  compared  to  the  patient  stay  in 
■U'^Qn^+^l  wbich  generally  averaged  8  days  a  year,  $35,000  a 
year—surgery  could  average  $47,000  a  year — can  be  augmented  by 
a  $1,900  infusion. 

The  flat  rate  that  is  being  proposed  is  $99.24.  I  doubt  seriously 
that  the  hospitals  are  going  to  eat  that  charge  and  what  is  going 
to  happen  is  the  patients  are  not  going  to  get  the  treatment.  Alter- 
natively, they  could  turn  to  doctors  or  physicians'  offices  but  they 
are  not  facilitated  to  implement  that  change. 

So  I  really  believe  that  we  are  at  a  point  where  we  have  to  recog- 
nize the  complexity.  I  think  we  have  to  realize  that  you  and  Con- 
gress have  primed  the  pump  with  FDAMA,  with  orphaned  drug  in- 
centives, with  NIH  funding  that  has  created  a  high-value  tech- 
nology that  needs  to  now  get  into  the  hands  of  the  public  and  the 
needed  patient. 

I  guess  I  would  just  close  by  leaving  you  a  little  imagery.  I  think 
we  all  see  on  the  6  news  where  we  find  that  this  Nation  is  quick 
to  respond  to  the  needs  of  many  nations  with  national  disasters  or 
political  upheaval  that  really  disrupt  the  public  quality  of  life.  We 
load  the  transport  planes.  We  get  the  supplies  and  the  needed  ele- 
ments on  the  tarmac,  only  to  see,  in  frustration,  that  we  cannot 
move  them  off  the  tarmac  because  of  either  political  instability  or 
infrastructure. 

I  think  we  sit  here  today  and  we  have  primed  the  pump,  we  have 
the  needed  technology  on  the  tarmac.  I  challenge  you  to  give  us 
policies  that  will  get  it  into  the  hands  of  the  public.  Thank  you. 

[The  prepared  statement  of  David  P.  Holveck  follows:] 
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Prepared  Statement  of  David  P.  Holveck  on  Behalf  of  the  Biotechnology 
Industry  Organization 

Mr.  Chairman,  Members  of  the  Committee,  thank  you  for  the  opportunity  to  tes- 
tify today  on  the  need  to  correct  unanticipated  consequences  of  the  Balanced  Budget 
Act  of  1997. 

I  am  David  Holveck,  Chief  Executive  Officer  of  Centocor,  a  twenty-year  old  bio- 
pharmaceutical  company  headquartered  in  Malvern,  Pennsylvania.  Centocor  is  a 
leading  biopharmaceutical  company  that  creates,  acquires  and  markets  cost-effective 
therapies  that  yield  long-term  benefits  for  patients  and  the  healthcare  community. 
Developed  through  monoclonal  antibody  technology,  Centocor's  mission  is  to  help 
physicians  deliver  innovative  treatments  to  improve  human  health  and  restore  pa- 
tients' quality  of  life. 

This  morning  I  am  testifying  on  behalf  of  the  Biotechnology  Industry  Organization 
(BIO),  representing  over  830  companies,  universities,  research  institutions,  state 
biotechnology  centers  and  affiliates  in  46  states. 

BIO  asked  me  to  testify  to  highlight  a  Balanced  Budget  Act  of  1997  issue  that 
has  not  received  much  attention.  I  am  here  to  talk  about  the  devastating  impact 
HCFA's  proposed  Ambulatory  Payment  Classification  (APC)  system  would  likely 
have  on  patients  who  benefit  from  biotechnology  products  and  the  research  that 
makes  new  therapies  and  cures  possible.  HCFA  has  not  issued  the  final  APC  rule 
to  date,  so  the  full  impact  has  not  yet  been  felt.  This  issue  is  a  sleeping  giant. 

To  illustrate  the  biotech  industry's  concern,  I  will  use  my  company's  experience 
with  patients  suffering  from  Crohn's  disease,  an  orphan  disease.  It  is  only  one  ex- 
ample of  dozens  our  industry  could  present.  The  APC  system,  as  proposed,  will  neg- 
atively affect  patients  suffering  with  cancer  and  its  related  side-effects,  end-stage 
renal  disease,  hemophilia,  and  a  host  of  orphan  diseases. 

I  would  like  you  to  consider  two  points  as  you  discuss  the  unanticipated  outcomes 
of  the  BBA  and  select  which  problems  merit  legislative  correction. 

1)  I  am  sure  Congress'  intent  was  not  to  establish  a  hospital  outpatient  prospec- 
tive payment  system  that  compromises  quality  of  care  and  biomedical  research,  or 
that  limits  access  to  appropriate  biologies  and  pharmaceutical  products. 

2)  If  all  drugs  and  biologies  are  bundled  into  the  proposed  APC  system,  it  will: 

•  decrease  patient  access  to  current  important  and  often  life-saving  therapies. 

•  create  incentives  for  hospitals  to  use  biotechnology  products  and  drugs  in  a  less 

efficient  manner. 

•  encourage  the  use  of  the  cheapest  drug  or  biologic  rather  than  the  most  effective 

one. 

•  create  a  potential  shift  of  patient  treatment  to  less  intensive  settings,  such  as 

physician  offices,  even  when  it  is  not  clinically  appropriate. 

•  significantly  decrease  incentives  to  develop  new  biotechnology  products  targeted 

for  indications  that  affect  elderly  populations. 
Congress  must  get  involved  to  ensure  that  a  HCFA  rule  based  on  flawed  data  and 
unsound  policy  is  not  finalized.  It  is  better  to  correct  this  problem  before  the  damage 
is  done. 

I.  BRIEF  BACKGROUND 

The  Balanced  Budget  Act  of  1997  (BBA)  requires  HCFA  to  establish  a  prospective 
payment  system  (PPS)  to  reimburse  for  care  provided  to  Medicare  beneficiaries  in 
hospital  outpatient  departments.  In  addition,  the  BBA  grants  the  Secretary  of 
Health  and  Human  Services  authority  to  exempt  certain  products  and  services  from 
the  outpatient  prospective  payment  system  (PPS). 

Since  the  passage  of  BBA,  HCFA,  in  consultation  with  a  private  contractor,  cre- 
ated a  hospital  outpatient  department  bundling  system  and  called  each  bundle  an 
Ambulatory  Payment  Classification  (APC).  The  proposed  rule  to  establish  346  of 
these  APCs  was  published  in  the  Federal  Register  on  September  8,  1998.  Due  to 
errors  in  data  used  to  create  some  APCs  and  other  delays,  the  comment  period  was 
extended  numerous  times  from  its  initial  end  date  of  July  30,  1999.  HCFA  received 
thousands  of  comments  to  the  proposed  rule.  As  of  today's  hearing,  the  agency  has 
not  published  a  final  rule,  but  all  indications  are  that  HCFA  is  unlikely  to  revise 
the  proposed  system  in  a  significant  enough  way  that  our  concerns  would  be  ad- 
dressed. Although  I  hope  the  agency  proves  us  wrong.  Congress  must  involve  itself 
now  to  ensure  that  this  proposed  bundling  system  does  not  go  into  effect  and  harm 
the  quality  of  patient  care. 
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II.  THE  PROPOSED  RULE'S  DETRIMENTAL  EFFECTS  TO  PATIENT  CARE:  TREATMENT  OF 
CROHN'S  DISEASE  AS  ONE  EXAMPLE 

In  1998,  Centocor  began  marketing  Remicade,  a  breakthrough  orphan  drug  prod- 
uct for  Crohn's  disease,  a  chronic  inflammatory  bowel  disease.  The  symptoms  in- 
clude diarrhea,  severe  abdominal  pain,  fever,  chills,  nausea  and  fistulae  f painful 
draining  of  abnormal  passages  between  the  bowel  and  surrounding  skin),  this  is  a 
painful,  debilitating  disease  that  until  the  introduction  of  Remicade  could  not  be 
adequately  treated  without  drugs  that  produce  serious  side-effects.  Remicade  was 
the  first  treatment  specifically  designed  for  Crohn's  disease  in  more  than  30  years. 

A  typical  course  of  therapy  for  Remicade  involves  a  two-hour  infusion  adminis- 
tered by  a  physician  once  every  eight  weeks.  The  infusion  time  and  the  potential 
compUcations  that  often  come  with  the  disease  make  the  hospital  outpatient  depart- 
ment a  very  attractive  setting  for  service.  In  fact,  since  its  launch  last  year,  80  per- 
cent of  the  patients  receiving  Remicade  have  been  treated  in  the  hospital  outpatient 
setting. 

A  typical  course  of  Remicade  therapy  costs  $1,900,  yet  the  APC  reimbursement  as 
proposed  would  equal  only  $99.24.  To  a  hospital  administrator  responsible  for  keep- 
ing a  hospital  solvent,  this  APC  underpajrment  means  a  loss  of  $1,726.00  for  the 
treatment  of  one  patient  per  infusion.  This  loss  does  not  even  factor  in  staff  and 
site  of  service  costs.  Since  Remicade  is  infused  once  every  eight  weeks,  caring  for 
one  Crohn's  patient  would  cost  the  hospital  more  than  $11,705.00  annually. 

Since  there  is  great  sensitivity  toward  drug  pricing  among  members  of  Congress, 
let  me  emphasize  that  Remicade  is  a  cost-effective  product  for  those  with  Crohn's 
disease.  Each  year,  approximately  one  in  five  patients  with  Crohn's  disease  requires 
hospitalization.  In  fiscal  year  1995,  the  mean  hospital  charge  for  these  patients  was 
$35,378.  The  mean  length  of  stay  in  the  hospital  was  8.7  days.  Of  the  patients  re- 
quiring surgery,  approximately  57  percent  had  a  mean  charge  of  $46,354.  Common 
surgical  procedures  for  patients  with  Crohn's  disease  include  resection  of  the  bowel, 
draining  of  abscesses  and  ileostomies.  The  use  of  Remicade  can  lower  the  number 
of  hospitalizations  as  well  as  the  need  for  expensive  surgeries.  Using  the  product 
also  could  capture  savings  by  eliminating  substantial  health-care  costs  often  associ- 
ated with  the  long-term  side  effects  of  previous  therapies  used  to  treat  Crohn's  dis- 
ease. There  is  no  accurate  way  to  put  a  number  on  improving  quahty  of  hfe;  how- 
ever, it  is  an  important  factor  to  consider.  A  $1,900  drug  that  must  be  taken  every 
eight  weeks  may  seem  expensive,  but,  in  the  context  of  providing  patients'  treat- 
ments to  avoid  future  health  care  costs  and  live  a  more  normal  life,  this  is  a  cost- 
effective  intervention. 

III.  THE  IMPACT  THE  APC  SYSTEM  WILL  HAVE  ON  ONE  ORPHAN  DRUG  PRODUCT  EXPLAINS 
THE  CONCERNS  RAISED  BY  BIO  ON  BEHALF  OF  THE  BIOTECH  INDUSTRY. 

While  the  above  product  is  only  one  example,  the  problems  raised  apply  broadly. 
Here  are  our  industrjr's  concerns  with  the  APCs  as  they  relate  to  drugs  and  bio- 
logics. 

A.  As  proposed  by  HCFA,  the  APC  system  could  penalize  hospitals  for  providing  the 
most  clinically  appropriate  therapies. 

As  demonstrated  in  the  Remicade  example,  the  proposed  APC  system  will  threat- 
en patients'  access  to  important  and  often  life-saving  therapies  because  it  does  not 
allow  adequate  payment  for  most  biotechnology  products  and  drugs.  For  a  variety 
of  technical  reasons  involving  the  inadequacy  of  the  database  and  its  analysis,  many 
biopharmaceuticals  were  not  even  included  in  the  APC  calculations.  For  example, 
HCFA  excluded  all  products  that  received  codes  after  1996.  A  perfect  example  of 
this  is  Remicade.  FDA  did  not  approve  the  drug  until  1998,  so  the  cost  of  Remicade 
was  not  factored  into  any  APC.  The  inherent  bias  used  in  selecting  claims  for  anal- 
ysis, along  with  the  absence  of  detailed  coding  data  for  drugs  and  biologies  means 
the  proposed  APC  system  has  no  real  basis  in  actual  costs  or  patterns  of  care  for 
biotechnology  products  or  drugs. 

Medicare  beneficiaries'  access  to  biotechnology  products  and  drugs  should  not  be 
determined  solely  on  the  cost  of  a  product.  Nevertheless,  the  APC  system  creates 
incentives  for  hospital  outpatient  departments  to  make  decisions  primarily  on  this 
basis,  potentially,  denying  Medicare  beneficiaries  access  to  high-cost,  high-value 
products.  Clearly,  this  was  not  the  intent  of  Congress  when  it  mandated  a  prospec- 
tive payment  system  for  hospital  outpatient  department  services. 
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B.  Clinicians  may  not  be  able  to  determine  the  most  appropriate  setting  of  care  for 

a  given  patient  without  being  adversely  influenced  by  inappropriate  payment 
The  APCs  as  currently  described  will  force  a  physician  to  prescribe  an  inexpensive 
drug  in  the  hospital  outpatient  setting  or  look  for  an  alternative  site  to  administer 
the  optimal  therapy.  This  is  because  hospitals  cannot  sustain  long-term  under- 
payment and  remain  solvent.  The  APC  system  will  create  an  incentive  to  shift  care 
to  other,  potentially  less-appropriate  settings. 

Many  patients  may  lose  the  option  to  receive  their  care  in  hospital  outpatient  de- 
partments. Physicians  will  be  obligated  to  treat  these  patients  at  alternative  sites, 
whether  or  not  these  alternatives  are  the  best  settings  for  the  procedure  involved. 
In  the  case  of  Remicade,  theoretically,  it  could  be  clinically  appropriate  to  admin- 
ister the  drug  in  a  physician's  office  where  reimbursement  rates  would  cover  the 
cost  of  the  drug.  However,  as  a  practical  matter,  this  option  currently  does  not  exist. 
Gastroenterologists  are  the  specialists  who  typically  treat  patients  with  Crohn's  dis- 
ease. Because  few  other  infused  therapies  exist  for  gastroenterological  indications, 
these  physicians  traditionally  do  not  have  the  facilities,  equipment,  and  skilled  per- 
sonnel to  administer  prolonged  infusions  in  the  office.  In  addition,  for  some  pa- 
tients— ^typically  those  with  serious  complications  and  co-morbidities  or  with  a  his- 
tory of  infusion  reactions — it  never  may  be  clinically  appropriate  to  receive  a  pro- 
longed infusion  in  a  physician's  office. 

C.  Many  are  concerned  that  the  proposed  APC  system  would  disproportionately  affect 

access  to  care  in  rural  areas  where  hospital  outpatient  departments  are  the  exclu- 
sive providers  of  technology -based  services 
Because  of  the  acquisition,  storage  and  processing  costs,  only  providers  with  sub- 
stantial operating  budgets  can  supply  many  biotechnology  products  and  drugs.  It 
simply  is  not  realistic  to  expect  physician  offices  in  rural  regions  to  provide  the  fiill 
range  of  biotechnology  products  and  drugs  currently  available  in  hospital  outpatient 
departments.  Beneficiaries  who  lose  access  to  appropriate  outpatient  care  and  sub- 
sequently go  without  therapy  may  suffer  complications  or  a  worsening  of  the  disease 
that  could  otherwise  have  been  avoided. 

IV.  THE  PROPOSED  APC  SYSTEM  MAY  HAVE  A  NEGATIVE  IMPACT  ON  DEVELOPMENT  OF 
CRITICAL  NEW  TECHNOLOGIES  AND  THERAPIES 

As  a  CEO  of  a  company  researching  and  developing  new  technologies,  I  am  very 
concerned  with  how  this  new  APC  system  would  directiy  impede  the  research,  devel- 
opment and  adoption  of  new  technologies. 

Under  the  proposed  rule,  a  new  technology's  APC  assignment  will  not  reflect  its 
true  costs  for  several  years  after  it  is  assigned  a  unique  HCFA  Common  Procedure 
Coding  System  (HCPCS)  bHling  code. 

First,  the  technology  will  be  billed  with  a  miscellaneous  HCPCS  code  and  will  be 
assigned  to  the  lowest  paying  APC  available. 

Then,  once  a  unique  HCPCS  code  is  assigned,  HCFA  proposes  to  determine  which 
APC  includes  services  that  are  most  similar  clinically  and  with  respect  to  resources 
to  the  new  technology. 

If  several  APCs  are  identified,  HCFA  will  assign  the  new  technology  to  the  lowest 
paying  option  without  adjusting  the  relative  weight  or  payment  amount  of  the  re- 
cipient APC. 

Finally,  only  after  an  additional  period  of  at  least  two  years  will  the  technology 
be  eligible  for  assignment  to  the  most  appropriately  paying  APC^.  This  will  make 
it  very  difficult  for  hospitals  to  offer  their  patients  early  access  to  the  breakthrough 
products  because  they  won't  be  reimbursed  adequately.  This  will  lower  the  standard 
of  care  for  Medicare  beneficiaries. 

The  proposed  recalibration  approach  for  updating  APC  weights  may  not  allow  hos- 
pitals to  cover  the  cost  of  new  technologies  for  several  years.  The  inequity  of  pur- 
posely assigning  new  technologies  to  the  lowest  paying  APCs  is  compounded  by  the 
fact  that  Medicare  proposes  to  update  APC  assignments  only  after  two  or  more 
years  of  data  collection  and  only  to  recalibrate  the  payment  levels  of  each  APC  infre- 
quently. The  result  of  HCFA's  proposed  updating  methodology  is  that  an  APC  that 
includes  a  new  technology  may  not  be  assigned  an  appropriate  weight  for  more  than 
three  years.  This  delay  could  have  a  chilling  effect  on  the  evolution  of  medical  care. 

The  proposed  APC  system  also  would  create  substantial  disincentives  to  private 
sector  development  of  such  products.  The  development  of  life-saving  therapies  de- 


'  The  preamble  to  the  proposed  rule  states  that  HCFA  will  not  create  an  APC  for  an  entirely 
new  code,  but  will  assign  it  for  at  least  two  years  to  an  existing  group  while  accumulating  data 
on  its  costs  relative  to  the  other  codes  in  the  APC  (63  FR  47579). 
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pends  on  the  ability  of  biotechnology  companies  to  achieve  a  rate  of  return  on  their 
investment  of  resources  commensurate  with  the  risk.  Otherwise  investors,  who  sup- 
ply most  of  the  capital  for  research  and  development,  will  not  support  biotechnology 
companies.  It  takes  an  average  of  eight  years  and  more  than  $350  million  to  bring 
a  new  drug  to  market.  New  biotechnology  products  and  drugs  often  are  break- 
through technologies  that  offer  treatment  to  patients  who  have  few  options.  HCFA 
has  not  taken  this  into  consideration  in  developing  its  APC  system.  As  a  result,  the 
proposed  APC  system  is  likely  to  severely  underpay  for  biotech  products,  thereby 
significantly  decreasing  the  incentives  to  develop  new  medicines  targeted  for  indica- 
tions that  affect  the  elderly  population.  This  result  runs  counter  to  Congress'  manv 
other  efforts  to  speed  the  development  of  innovative  products  for  the  seriously  ill, 
e.g.  orphan  tax  credits,  doubUng  of  the  NIH  budget,  and  the  Food  and  Drug  Admin- 
istration Modernization  Act  (FDAMA). 

V.  CATEGORIES  OF  THERAPIES  AT  PARTICULAR  RISK  OF  UNDERPAYMENT  AND  UNDER- 
UTILIZATION  DUE  TO  ARCS 

In  an  effort  to  identify  which  products  would  be  most  harmed  by  the  APC  system, 
BIO,  in  conjunction  with  the  Pharmaceutical  Research  and  Manufacturers  Associa- 
tion (PhRMA)  identified  seven  categories  in  particular  jeopardy.  Both  trade  groups 
urged  HCFA  to  carve  out  the  following: 

1.  "New"  Drugs  and  Biological  Products.  New  technologies  are  awaiting  proper  code 

assignments.  As  explained  above,  to  secure  an  appropriate  APC  for  a  new  tech- 
nology could  take  over  two  and  a  half  years. 

2.  Orphan  drugs.  Statistically  there  is  no  way  to  account  infrequently  used  but  high- 

er-cost products  in  a  prospective  pa\Tnent  system. 

3.  Cancer  treatments.  The  proposed  rule  specifies  four  different  APCs  that  include 

69  different  chemotherapy  related  codes.  The  APCs  do  not  account  for  the 
variances  in  dosing  that  occur  in  actual  chemotherapy  administration. 

4.  Outlier  drugs.  Drugs  and  biologies  are  at  high-risk  of  not  being  provided  to  bene- 

ficiaries who  need  them  most.  HCFA  acknowledges  in  the  preamble  to  its  pro- 

Eosed  rule  that  certain  drug  products  may  not  fall  into  any  of  the  categories 
sted  and  may  result  in  disproportionate  costs  to  hospitals. 

5.  Radiopharmaceutical  drugs.  Significant  flaws  in  the  data  have  resulted  in  inap- 

propriate low  payment  for  procedures  using  these  products. 

6.  Plasma  based  therapies.  BIO  estimates  there  at  62  different  types  of  plasma 

based  products  or  recombinantly  produced  substitutes  in  the  United  States. 
With  few  exceptions,  the  APC  system  provides  no  extra  payment  for  these  prod- 
ucts. 

7.  Drugs  for  end-stage  renal  disease.  Dialysis  patients  rely  on  a  vast  array  of  phar- 

maceutical and  biological  products.  Since  some  products  will  not  be  covered 
under  the  composite  rate,  we  believe  their  access  will  be  curtailed  under  the 
proposed  APCs. 

A  more  detailed  rationale  for  special  treatment  of  each  of  these  classifications  is 
addressed  in  the  attached  BIO  comments  to  HCFA's  proposed  rule. 

CONCLUSION: 

During  the  last  several  months  we  have  all  focused  intently  on  the  need  for  sen- 
iors to  secure  better  access  to  prescription  drugs.  I  find  it  ironic  that  the  administra- 
tion is  proposing  a  new  Medicare  drug  benefit  while  also,  in  effect,  proposing  to 
limit  access  to  drugs  that  are  already  reimbursed  under  Medicare. 

Congress  did  not  intend  to  decrease  patient  access  to  life-saving  therapies,  create 
incentives  for  hospitals  to  use  biotech  products  in  a  less  efficient  manner,  shift  pa- 
tient treatments  to  inappropriate  settings  or  decrease  incentives  to  develop  new 
biotech  products  targeted  for  indications  that  affect  elderly  populations. 

I  urge  you  to  address  this  important  issue  on  behalf  of  the  biotech  industry  and 
its  patients. 

Thank  you  for  the  invitation  to  testify.  I  would  be  happy  to  answer  any  questions. 


Health  Care  Financing  Administration 
Department  of  Health  and  Hmnan  Services 
Attention:  HCFA- 1005— P 
P.O.  Box  26688 
Baltimore,  MD  21207-0488 

Dear  Sir  or  Madam:  Thank  you  for  the  opportunity  to  comment  on  the  Prospec- 
tive Payment  System  for  Hospital  Outpatient  Services  Proposed  Rule  published  in 
the  Federal  Register  on  September  8,  1998  (63  FR  47552).  The  Biotechnology  Indus- 
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try  Organization  (BIO)  is  a  industry  organization  representing  850  member  compa- 
nies that  research  and  manufacture  a  diverse  range  of  biotechnology-derived  prod- 
ucts, including  drugs,  vaccines,  blood  derivatives  and  related  products,  tissue-based 
products,  and  in  vitro  diagnostic  products  (hereinafter  "biotechnology  products  and 
drugs"). 

After  careful  review  and  analysis  of  the  proposed  rule  and  in  response  to  the 
Health  Care  Financing  Administration's  (HCFA's)  request  for  comments,  BIO  is  se- 
riously concerned  that  the  proposed  Ambulatory  Payment  Classification  (APC)  sys- 
tem would  disrupt  access  to  quality  health  care  and  create  severe  underpayment  for 
a  broad  range  of  biotechnology  drugs  and  products.  BIO  believes  that  sufficient 
problems  exist  with  respect  to  the  methodologies  used  to  compute  APC 
payments  as  well  as  the  concept  of  bundling  drugs  and  biologies  that  we 
ask  the  HCFA  administrator  to  urge  the  secretary  of  HHS  to  assert  her  au- 
thority and  carve  out  several  categories  of  drugs  and  biologies  from  the 
APCs. 

BIO  believes  that  the  result  of  bundling  drugs  and  biologies  into  APCs  will  de- 
crease Medicare  patients'  access  to  quality  health  care.  The  current  proposed 
bundling  of  biotechnology  products  and  drugs  into  the  APC  groupings 
would  create  a  grossly  inadequate  payment  for  these  products,  which  is 
likely  to  result  in: 

•  decreased  patient  access  to  important  and  often  life-saving  therapies 

•  incentives  for  hospitals  to  use  biotechnology  products  and  drugs  in  a  less  efficient 

manner 

•  a  potential  shift  of  patient  treatment  to  less  intensive  settings,  such  as  physician 

offices,  even  when  it  is  not  clinically  appropriate  and 

•  significantly  decreased  incentives  to  develop  new  biotechnology  products  targeted 

for  indications  that  affect  elderly  populations. 
We  believe  the  rule's  potential  negative  effects  provide  ample  reason  to  question 
the  proposed  system's  treatment  of  biotechnology  products  and  drugs.  When  consid- 
ered together,  the  threat  of  such  disruptive  and  negative  effects  on  health  care 
makes  it  imperative  that  HCFA  not  bundle  biotechnology  products  and  drugs  into 
the  APCs. 

In  these  comments  we  ask  the  HCFA  Administrator  to  urge  the  HHS  secretary 
to  exercise  her  exemption  authority  with  regard  to  biotechnology  products  and 
drugs.  The  Balanced  Budget  Act  (BBA)  of  1997  requires  HCFA  to  establish  groups 
of  covered  services  that  are  comparable  clinically  and  with  respect  to  the  use  of  re- 
sources.'  In  addition,  the  BBA  grants  the  secretary  authority  to  exempt  certain 
products  or  services  from  the  outpatient  PPS.^ 

As  detailed  below,  it  is  readily  apparent  from  HCFA's  methodology  that  the  costs 
of  biotechnology  products  and  drugs  were  not  carefully  considered  and  in  some  cases 
were  specifically  ignored,  in  the  formulation  of  the  APC  system.  In  addition,  we  be- 
lieve the  underpayment  for  biotechnology  products  will  lead  to  frequent  substitution 
of  less  clinically  appropriate  therapies.  Accordingly,  we  propose  that  HCFA  exercise 
its  discretion  under  the  BBA  to  exempt  certain  classes  of  biotechnology  products  and 
drugs. 

In  these  comments  BIO  will  explain:  1)  our  members'  concerns  with  the  flawed 
data  collection  process  and  data  categories;  2)  possible  carve-outs  that  will  mitigate 
the  harm  to  patients  who  depend  on  the  products  they  receive  in  the  hospital  out- 
patient setting;  and  3)  other  issues  of  concern  to  the  industry. 

Seven  categories  of  possible  carve-outs  and  examples  are  detailed  in  these  com- 
ments: 1)  "New"  technologies;  2)  "Orphan"  drug  products;  3)  Chemotherapy  agents 
and  related  supportive  care  drugs;  4)  Biologies  and  drugs  at  high  risk  of  not  being 
provided  to  beneficiaries  who  need  them;  5)  Radiopharmaceuticals  and  other  drugs 
required  for  nuclear  medicine  procedures;  6)  Blood-derived  products;  7)  Drug  prod- 
ucts not  covered  by  the  ESRD  composite  rate. 

If  there  are  any  questions,  BIO  and  its  member  companies  will  be  pleased  to  work 
with  HCFA  to  find  a  solution.  If  there  are  any  questions  about  these  comments, 
please  call  Nancy  Bradish  Myers  at  (202)  857-0244.  Again,  we  appreciate  the  oppor- 
tunity to  comment  on  the  proposed  rule. 

Nancy  Bradish  Myers 
Healthcare  Policy  Counsel 


'  Social  Security  Act  (SSA),  as  amended  §  1833(t)(2)(B). 

2  The  BBA  authorizes  the  secretary  to  designate  the  hospital  outpatient  services  to  be  covered 
by  the  outpatient  PPS,  see  SSA,  as  amended  §  1833(t)(l)(B)(i). 
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^L\JOR  CONXERNS  WIH  THE  PROPOSED  RULE: 

Given  the  serious  underpayment  that  will  occur  under  the  proposed 
APCs,  BIO  does  not  believe  that  an  adequate  remedy  exists  to  cover  bio- 
technolog>'  drugs  and  vaccines  within  the  APC  framework. 

In  May  of  1998,  we  shared  our  early  concerns  on  the  prospective  payment  system 
'PPS'  for  hospital  outpatient  care  with  HCFA  Administrator  Nancy \Ann  Mm  De 
Parle.  Although  we  were  never  granted  a  meeting  with  the  administrator,  our  letter 
stressed  our  concerns  that  including  biotechnolog\-  products  in  such  a  system  would 
be  inappropriate  and  could  jeopardize  the  quality 'of  care  received  by  Medicare  bene- 
ficiaries. Specifically,  we  were  concerned  that  an  outpatient  PPS  would  lead  to  dras- 
tically reduced  hospital  pa\TQents,  which  would  seriously  inhibit  the  abihty  of  hos- 
pitals to  continue  to  pro\-ide  high  quahty  treatment  and  "patient  access  to  necessary 
health-care  services. 

We  believe  that  these  same  issues  are  even  more  problematic  in  the  proposed  APC 
rule  than  we  had  anticipated  in  our  earlier  correspondence.  Following  the  Sep- 
tember 8  publication  of  the  proposed  rule,  we  analyzed  the  new  PPS  and  held  de- 
tailed discussions  with  our  member  companies  on  its  potential  impact.  Many  of  o^-ir 
members  conducted  detailed  analyses  of  pa\-ment  levels  under  the  proposed  APC 
system,  and  found  them  to  be  woefully  inadequate  to  cover  the  basic  costs  of  care. 
In  some  cases  the  pa\TQent  for  services  is  inadequate  even  before  the  costs  of  bio- 
technology- products  are  considered. 

THE  PROPOSED  RULE  S  DETRIMENT.-U.  EFFECTS  TO  HEALTH  CARE 

As  proposed  by  HCFA^  the  APC  system  could  penalize  hospitals  for  pro- 
viding the  most  clinically  appropriate  therapies. 

The  proposed  APC  system  v,-ill  threaten  patients'  access  to  important  and  often 
life-saving  therapies  because  it  does  not  allow  adequate  pa\-ment  for  most  bio- 
technology products  and  drugs  and  their  related  services.  Because  HCFA's  method- 
ology' in  deriving  APC  pavment  weights  excluded  all  products  that  received  codes 
after  1996  as  well  as  products  judged  to  be  extremely  costly,  APC  pavments  do  not 
accurately  reflect  the  actualized  costs  of  care.  This  underpav-ment — or  lack  of  pay- 
ment altogether — for  biotechnologv-  products  and  drugs  would  inhibit  hospitals'  abil- 
ity to  provide  care  that  rehes  on  these  technologies.  This  would  be  the  case  particu- 
larly in  hospitals  that  have  case  mixes  requiring  heavier  utilization  of  biotechnology 
products  and  drugs. 

Medicare  beneficiaries"  access  to  biotechnologv-  products  and  drugs  should  not  be 
determined  solely  on  cost.  Nevertheless,  the  APC  system  may  force  outpatient  de- 
partments to  make  decisions  based  primarily  on  economics  and,  consequently,  deny 
Sledicare  beneficiaries  access  to  medically  necessarv-  and  appropriate  care.  Clearly, 
this  vvas  not  the  intent  of  Congress  when  it  mandated  a  prospective  pav-ment  system 
for  hospital  outpatient  department  services.-^ 

Clinicians  must  be  able  to  determine  the  most  appropriate  setting  of  care 
for  a  given  patient  without  being  adversely  influenced  by  inappropriate 
payment 

By  not  providing  adequate  pav-ment  to  hospitals,  the  APC  system  will  create  an 
incentive  to  shift  care  to  inappropriate  settings. 

Since  the  proposed  APC  system  would  severely  underpay  hospital  outpatient  de- 
partments for  a  broad  range  of  services  that  include  biotechnologv-  products  and 
drugs,  it  is  reasonable  to  expect  that  many  patients  will  lose  the  option  to  receive 
their  care  in  hospital  outpatient  departments.  Physicians  will  be  obligated  to  treat 
these  patients  in  alternative  sites,  whether  or  not  these  alternatives  are  the  best 
setting  of  care  for  the  procedure  involved. 

This  shift  in  setting  is  a  problem  because  hospital  outpatient  departments  can 
provide  a  full  range  of  outpatient  services,  including  invasiv-e  procedures  and  expen- 
sive specialized  care.  At  the  same  time,  hospital  outpatient  departments  offer  a 
"safety  net"  through  their  immediate  access  to  a  broad  range  of  clinical  speciaHsts 
and  to  inpatient  services,  if  necessary.  Because  physician  offices  and  other  settings 
do  not  offer  this  safety  net,  many  services  cannot  be  safely  shifted  outside  of  the 
hospital  outpatient  setting. 

To  treat  all  patients  with  the  most  effective,  appropriate  care,  physicians  need  the 
flexibility  to  determine  the  best  setting  in  which  to  treat  each  patient  they  serve. 
Many  physician  offices  are  not  adequately  staffed  or  equipped  to  provide  prolonged 
infus'ions"  do  not  have  adequate  storage  and  processing  capabihties  for  biotechnologv- 


-*Tne  BBA  instructs  HCFA  to  create  a  prospective  pajment  system  that  ensures  paNinent 
groupings  for  services  that  are  "comparable  cUnically  and  vvith  respect  to  the  use  of  resources." 
See  Social  Security  Act,  As  Amended,  §  lS33itA2i(E). 
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products,  and  lack  the  financial  resources  to  maintain  expensive  capital  equipment 
and  other  materials  that  are  used  concurrently  with  these  products. 

If  APCs  prompt  a  shift  in  care  settings,  patients  in  rural  areas  may  lose 
access  to  care  completely. 

BIO  is  also  concerned  that  the  proposed  APC  system  would  disproportionately  im- 
pact access  to  care  in  regions  (particularly  rural  areas)  where  hospital  outpatient 
departments  are  the  exclusive  providers  of  technology-based  services.  Because  of  the 
acquisition  costs,  storage  and  processing,  many  biotechnology  products  and  drugs 
can  only  be  supplied  by  providers  that  have  substantial  operating  budgets.  It  simply 
is  not  realistic  to  expect  that  physician  offices  in  these  regions  will  be  able  to  pro- 
vide the  full  range  of  biotechnology  products  and  drugs  currently  available  in  hos- 
pital outpatient  departments.  Accordingly,  rural  hospital  outpatient  departments  ei- 
ther will  have  to  discontinue  stocking  essential  products  and  refer  patients  to  larger 
urban  hospitals  or  sustain  substantial  losses  to  provide  immediate  access  to  care. 

Because  the  proposed  APC  system  could  haphazardly  shift  patient  care 
to  inappropriate  settings,  it  may  actually  increase  costs  for  certain  types 
of  patients. 

The  shifting  of  patients  from  hospital  outpatient  care  departments  to  other 
health-care  settings  because  economic  constraints  may  lead  to  increased  Medicare 
expenditures  overall.  Beneficiaries  who  lose  access  to  appropriate  outpatient  care 
and  subsequently  go  without  therapy  may  suffer  from  compUcations  that  could  oth- 
erwise have  been  avoided.  Similarly,  beneficiaries  forced  to  receive  care  in  inappro- 
priate settings,  such  as  a  physician's  office,  or  who  do  not  receive  the  optimal  ther- 
apy because  of  choice  of  setting  also  may  suffer  from  preventable  complications.  In 
other  cases,  beneficiaries  may  be  hospitalized  simply  because  they  cannot  receive 
the  therapy  they  need  on  an  outpatient  basis — which  will  increase  Medicare  costs. 

Clearly,  the  shifting  of  patient  care  appears  reasonably  likely  because  of  the  im-  i 
derpayment  of  APC  groups  in  the  hospital  outpatient  setting.  This  will  reduce  qual-  , 
ity  of  care,  endanger  patient  outcomes  and,  ultimately,  lead  to  greater  expense  for  j 
Medicare.  | 

THE  PROPOSED  APC  SYSTEM'S  IMPACT  ON  DEVELOPMENT  OF  CRITICAL  THERAPIES 

The  APC  system  would  directly  impede  the  development  and  adoption  of 
new  technologies. 

Under  the  proposed  rule,  a  new  technology's  APC  assignment  will  not  reflect  its 
I  costs  for  several  years  after  it  is  assigned  a  unique  HCFA  Common  Procedure  Cod- 
ing System  (HCPCS)  billing  code.  First,  the  technology  will  be  billed  with  a  mis- 
cellaneous HCPCS  code  and  will  be  assigned  to  the  lowest  paying  APC  available. 
Once  a  unique  HCPCS  code  is  assigned,  HCFA  proposes  to  determine  which  APC 
includes  services  that  are  most  similar  clinically  and  with  respect  to  resources  to 
the  new  technology.  If  several  APCs  are  identified,  HCFA  will  assign  the  new  tech- 
nology to  the  lowest  paying  option  without  adjusting  the  relative  weight  or  payment 
amount  of  the  recipient  APC.  Only  after  an  additional  period  of  at  least  two  years 
will  the  technology  be  eligible  for  assignment  to  the  most  appropriately  paying 
APC."^  Therefore  hospitals  will  not  be  able  to  offer  their  patients  access  to  the  break- 
through products  of  the  day  because  of  the  financial  risk  to  the  hospital.  This  will 
lower  the  standard  of  care  for  Medicare  beneficiaries. 

The  proposed  recalibration  approach  for  updating  APC  weights  may  not 
allow  hospitals  to  cover  the  cost  of  new  technologies  for  several  years. 

The  inequity  of  purposely  assigning  new  technologies  to  the  lowest  paying  APCs 
is  compounded  by  the  fact  that  Medicare  proposes  to  update  APC  assignments  only 
after  two  or  more  years  of  data  collection  and  to  recalibrate  the  payment  levels  of 
each  APC  infrequently.  The  result  of  HCFA's  proposed  updating  methodology  is  that  [ 
an  APC  that  includes  a  new  technology  may  not  be  assigned  an  appropriate  weight  I 
for  more  than  three  years.  This  delay  could  have  a  chilling  effect  on  the  evolution 
of  medical  care  and  therefore  on  the  quality  of  care  available  to  beneficiaries. 

Given  that  new  technologies  often  drive  rapid  changes  in  medical  practice,  as  has 
happened  in  the  treatment  of  AIDS/HIV  and  cardiovascular  medicine,  BIO  strongly 
believes  that  the  APC  system  should  not  include  drugs  and  biologies.  In  the  unfortu- 
nate event  that  the  APC  system  continues  to  house  biologies  and  drugs,  it  must  be 
recalibrated  to  establish  a  realistic  baseline  payment  for  each  APC  case  that  reflects 
all  inputs  including  each  drug  and  biotherapeutic  and  then  recaHbrated  at  least  an- 
nually to  reflect  the  current  advancements  in  patient  care. 


^  The  preamble  to  the  proposed  rule  states  that  HCFA  will  not  create  an  APC  for  an  entirely 
new  code,  but  will  assign  it  for  at  least  two  years  to  an  existing  group  while  accumulating  data 
on  its  costs  relative  to  the  other  codes  in  the  APC  (63  FR  47579). 
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In  addition  to  adversely  affecting  beneficiary  care,  the  proposed  re- 
calibration  methodology  would  harm  small,  innovative  biotechnology  com- 
panies because  it  would  keep  them  from  successful  product  commercializa- 
tion. 

The  development  of  life-saving  therapies  depends  on  the  ability  of  biotechnology 
companies  to  achieve  a  return  on  their  investment  of  resoiirces.  At  present,  we  esti- 
mate that  it  takes  our  member  firms  an  average  of  eight  years  and  over  $350  mil- 
hon  to  bring  a  novel  biological  product  to  market.  Accordingly,  it  is  critical  that  a 
new  technology  be  assigned  to  a  clinical  and  resource-appropriate  APC  immediately 
upon  its  market  availability,  and  that  the  assignment  not  act  as  a  disincentive  to 
the  product's  use.  To  institute  a  system  that  does  otherwise  would  threaten  Medi- 
care beneficiaries'  access  to  medically  appropriate  care. 

The  proposed  APC  system  would  create  substantial  disincentives  to  pri- 
vate sector  development  of  such  products. 

New  biotechnology  products  and  drugs  often  are  breakthrough  technologies  that 
offer  treatment  to  patients  who  have  few  other  options.  However,  by  their  very  na- 
ture, many  are  costly  to  develop  and  produce.  HCFA  has  not  taken  this  into  consid- 
eration when  developing  its  APC  system.  Instead,  it  insists  on  bundling  bio- 
technology products  and  drugs  into  APC  payments,  thereby  not  allowing  hospitals 
to  adequately  cover  their  costs.  Not  only  will  this  hinder  clinical  adoption  of  bio- 
technology products  and  drugs,  but  it  also  will  affect  the  advancement  of  these 
therapies  into  the  standard  clinical  practice  of  medicine.  As  a  result,  the  currently 
proposed  APC  system  could  significantly  decrease  the  incentives  to  develop  new  bio- 
technology products  and  drugs  targeted  for  indications  that  affect  the  elderly  popu- 
lation. Clearly,  this  is  not  in  the  best  interest  of  Medicare  beneficiaries. 

The  APC  system  is  highly  likely  to  affect  access  to  new  therapies  for  non- 
Medicare  patients  as  well.  This  will  occur  for  two  reasons: 

First,  it  is  widely  anticipated  that  private  payors  will  follow  HCFA's  lead  and  im- 
plement APCs,  first  in  the  hospital  outpatient  setting  and  quickly  thereafter  in  the 
physician  office  setting.  The  consequence  of  rapid,  all-payor  implementation  of  APCs 
would  inevitably  be  to  skew  drug  development  toward  high-volume,  low-cost  prod- 
ucts, the-only  ones  for  which  APC-based  reimbursement  could  possibly  be  adequate. 
Any  incentive  to  develop  innovative,  potentially  higher  costs  biotherapies  would  be 
gone. 

APCs  also  create  a  second,  more  subtle  risk  issue.  To  the  extent  that  drug  sales 
and  revenues  decrease  lack  of  reimbursement  under  APCs  for  both  Medicare  and 
private  payors,  investors  are  unlikely  to  make  funds  available  to  develop  and  bring 
innovative  yet  costly  drugs  to  market. 

Underpayment  for  new  technologies  under  the  proposed  APC  system  tlies 
in  the  face  of  other  government  programs  specifically  intended  to  accel- 
erate the  development  and  availability  of  life-saving  therapies. 

As  a  result  of  federal  technology  transfer  laws,  in  1997  U.S.  universities  received 
approximately  $338  million  in  gross  license  income  for  hcensing  out  technologies  in 
the  life  sciences  to  facilitate  development  of  these  technologies  into  drugs,  biologies, 
vaccines  or  other  products.  In  addition,  with  the  implementation  of  FDAMA,  signed 
by  the  president,  the  Food  and  Drug  Administration  has  implemented  numerous  ini- 
tiatives aimed  at  speeding  new  product  reviews,  in  essence  to  allow  patients  faster 
access  to  new  therapies.  For  example,  under  the  Prescription  Drug  User  Fee  Act  of 
1992,  FDA  must  complete  its  reviews  of  new  biological  product  apphcations  within 
strict,  12-month  time  frames.  It  would  be  a  tragedy,  now  that  we  have  begun  to  fi- 
nally achieve  faster  FDA  reviews  of  new  biotechnology  products  and  drugs,  and  sub- 
stantial public  support  of  biotechnology  products  and  drugs  research,  to  see  these 
efforts  negated  by  impediments  created  by  a  poorly  designed  APC  system. 

MAJOR  FLAWS  IN  HCFA'S  METHODOLOGY  FOR  ANALYZING  CLAIMS  DATA,  PARTICULARLY 
IN  TERMS  OF  BIOTECHNOLOGY  PRODUCTS  AND  DRUGS 

We  strongly  beheve  that  HCFA's  data  methods  systematically  underestimates  the 
costs  of  providing  biotechnology  products  and  drugs.  We  reviewed  the  release  of  ad- 
ditional data  in  June  1999,  a  year  and  a  half  after  the  original  proposed  rule,  and 
our  concerns  remain  just  as  strong.  ^ 

Multiple  procedure  claims  were  excluded  from  the  proposed  APC  weight- 
setting  calculation  despite  that  fact  that  these  claims  likely  represent  pa- 
tients who  are  the  least  healthy  and  require  more  costly  services. 

As  described  in  the  preamble  of  the  proposed  rule  (63  FR  47573)  and  confirmed 
in  subsequent  meetings  with  HCFA,  Its  analysis  for  determining  APC  weights  rehed 
on  only  single-service  claims.  It  did  not  analyze  claims  that  represented  multiple 
procedures.  Clearly  this  fundamental  flaw  in  the  analysis  skewed  the  APC  weights, 
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essentially  to  reflect  care  for  only  the  healthiest  patients.  Patients  requiring  mul- 
tiple outpatient  services  on  the  same  date  of  service  are  likely  to  be  the  least 
healthy  and  are  likely  to  require  more  costly  care  than  patients  who  receive  a  single 
outpatient  service. 

In  addition,  we  believe  the  single-procedure  focus  HCFA  used  may  have  excluded 
a  disproportionate  number  of  biotechnology  products  and  drugs,  because  many  of 
these  products  are  routinely  used  as  part  of  multi  procedure,  combined-treatment 
regimens.  By  systematically  eliminating  these  cases  in  its  methodology,  HCFA  has 
inadvertently  biased  the  APC  system  against  biotechnology  products  and  drugs  and 
derived  payment  levels  that  do  not  reflect  the  true  costs  of  care  across  the  Medicare 
population. 

Dismissing  "outlier^claims  in  its  calculation  of  APC  weights  also  likely 
removed  biotechnology  products  and  drugs  from  the  analysis  and  therefore 
under  reimburses  other  categories. 

In  calculating  APC  weights,  HCFA  disregarded  claims  for  services  with  costs  more 
than  three  standard  deviations  from  the  geometric  mean.  Although  HCFA  may  have 
found  a  statistical  basis  for  this  exclusion,  we  believe  that  it  systematically  excluded 
biotechnology  products  and  drugs  that  are  oft;en  expensive,  but  vital,  components  of 
patient  care.  As  a  result,  this  procedure  results  in  lowered  pajrment  levels  that  dis- 
proportionately affect  biotechnology  products  and  drugs. 

Because  of  inadequate  coding  practices,  HCFA  was  unable  to  allocate  the 
true  costs  of  most  drugs  used  for  Medicare  beneficiaries. 

In  the  preamble  to  the  proposed  rule,  HCFA  describes  its  inability  to  capture  the 
costs  of  drugs,  other  than  chemotherapeutic  agents,  because  of  inadequate  coding 
practices,  under  the  precursor  Ambulatory  Patient  Group  (APG)  system.  HCFA  ac-  1 
knowledges  that  participating  hospitals  in  the  APG  system  were  obliged  to  consist-  | 
ently  use  HCPCS  codes  only  for  chemotherapeutic  agents.  HCFA  did  not  require  de- 
tailed coding  of  other  drugs  and,  as  a  result,  "cannot  specifically  identify  the  costs"  ' 
of  these  products.^  Further,  HCFA  requests  comments  on  how  to  remedy  this  prob-  j 
lem,  recognizing  that  problems  may  exist  for  hospitals  that  treat  patients  with  very 
costly  drugs  or  biologicals. 

Although  we  credit  HCFA  for  identifying  this  limitation,  BIO  believes  that  HCFA 
dramatically  understates  the  degree  to  which  it  represents  a  critical  flaw  in  the 
APC  payment  system.  First,  the  APCs  do  not  merely  underpay  "a  few"  hospitals 
that  treat  patients  with  "very  costly"  drugs  and  biotechnology  products — the  system 
will  underpay  all  hospitals  for  a  vast  range  of  routine  infusion-based  therapies  and 
other  drug-intensive  care.  While  costly  biotechnology  products  and  drugs  are  dis- 
proportionately affected,  we  believe  that  treatment  with  nearly  every  biotechnology 
product  produced  by  our  members  will  be  affected  through  the  underpayment  of  the 
APC  system. 

Second,  HCFA  reaches  an  unfounded  conclusion  that  since  drugs  usually  are  pro- 
vided in  connection  with  other  treatments  or  procedures,  the  costs  of  these  products 
can  be  reasonably  packaged  into  other  procedure-based  groups.  BIO  finds  this  as- 
sumption patently  absurd.  The  aberrant  and  biased  method  of  selecting  single-serv- 
ice claims  makes  it  extremely  unlikely  that  the  bulk  of  drug  utilization  patterns  and 
costs  have  been  captured  in  the  APCs.  In  the  case  of  the  infusion  APCs,  it  is  reason- 
able to  assume,  based  on  HCFA's  methodology,  that  the  cost  of  most  biotechnology 
drug  products  were  not  factored  into  the  agency's  analysis  because  of  inadequate 
coding  practices. 

HCFA  should  not  extend  a  PPS  system  to  services  or  products  for  which 
it  has  no  basis  to  understand  actual  costs  or  utilization. 

The  inherent  bias  used  in  selecting  claims  for  analysis,  along  with  the  absence 
of  detailed  coding  data  for  non-chemotherapeutic  drugs  and  biologicals,  essentially  i 
means  that  the  proposed  APC  system  has  no  real  basis  in  actual  costs  or  patterns  I 
of  care  for  biotechnology  products  or  drugs.  BIO  believes  that  this  is  the  case  for  i 
both  procedure-based  APCs  as  well  as  infusion-based  therapies. 

Solution: 

THE  HCFA  ADMINISTRATOR  SHOULD  ASSERT  HER  EXEMPTION  AU- 
THORITY TO  NOT  INCLUDE  DRUGS  AND  BIOLOGICS  IN  THE  APCs. 

The  Balanced  Budget  Act  (BBA)  of  1997  requires  HCFA  to  establish  groups  of  cov- 
ered services  that  are  comparable  clinically  and  with  respect  to  the  use  of  re- 
sources.^ In  addition,  the  BBA  grants  the  secretary  authority  to  exempt  certain 


5  Preamble  to  the  proposed  rule  (63  FR  47563). 

6  Social  Security  Act  (SSA),  as  amended  1833(t)(2)(B) 
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products  or  services  from  the  outpatient  PPS  7.  The  HCFA  administrator  should  ex- 
ercise her  explicit  exemption  authority  with  regard  to  biotechnology  products  and 
drugs  since  it  will  seriously  affect  Medicare  beneficiaries'  access  to  several  cat- 
egories of  products. 

THE  SECRETARY  OF  HHS  SHOULD  AT  A  MINIMUM  CARVE  OUT  CER- 
TAIN KEY  PRODUCT  CATEGORIES  FROM  THE  APCs. 

The  HHS  secretary  has  the  authority  to  designate  the  services  to  be  included  or 
excluded  from  the  outpatient  PPS.  Although  we  beheve  it  is  most  appropriate  for 
the  secretary  to  carve  out  all  drugs  and  biologies  from  the  APC  system,  we  have 
tried  to  identify  more  limited  categories  of  products  that  would  be  disproportionately 
hurt  under  the  proposed  APC  system.  While  BIO  acknowledges  that  broader,  sys- 
temic problems  may  still  occur  under  the  APC  framework,  we  beheve  that  it  would 
be  appropriate  for  seven  types  of  products  identified  below  to  be  carved  out  in  order 
to  address  the  most  serious  payment  shortfalls  in  the  proposed  system.  The  seven 
categories  are: 

1)  "New"  technologies  should  be  paid  separately  from  the  APC  system 
until  adequate  coding  allows  for  proper  reimbursement. 

As  described  above,  new  technologies  will  not  experience  appropriate  levels  of  re- 
imbursement for  several  years  after  they  become  available  for  use.  This  delay  in 
adequate  payment  could  artificially  delay  the  full  adoption  of  new  technologies  be- 
cause hospital  outpatient  departments  would  lose  money  with  each  use.  Clearly, 
such  an  approach  does  not  adequately  take  into  consideration  the  resources  involved 
in  developing  new  technologies  and  would  impede  their  development  and  adoption. 

Accordingly,  HCFA  should  automatically  reimburse  new  therapies  usin^  the  cur- 
rent payment  mechanism  during  the  entire  period  that  the  product  awaits  proper 
HCPCS  and  APC  code  assignment. 

CASE  example:  The  1-131  Anti-Bl  Antibody  is  a  radiological  monoclonal  anti- 
body that  is  expected  to  be  approved  for  the  treatment  of  non-Hodgkin's  Lymphoma. 
This  product  is  expected  to  be  the  first  radioimmunotherapeutic  product  approved 
for  the  treatment  of  cancer  and  has  been  shown  to  produce  remission  of  cancer  of 
longer  duration  than  standard  chemotherapy.  Unfortunately,  this  promising  new 
product  will  be  assigned  a  miscellaneous  CPT  (CPT  code  7999,  unUsted  radio- 
pharmaceutical therapeutic  procedure)  and  placed  in  the  lowest  paying  radiological 
APC  (APC  791,  $757.93).  For  a  period  of  several  years,  this  product  would  remain 
in  APC  791  with  no  additional  payment  and  then,  if  warranted,  could  be  redesig- 
nated to  a  higher  paying  nuclear  medicine  APC. 

2)  "Orphan"  drug  products  should  be  paid  separately  from  the  APCs  be- 
cause the  APCs  will  delay  and  possibly  deny  patients  access  to  life-saving 
products. 

The  Orphan  Drug  Products  Act  provides  for  a  special  marketing  approval  status 
for  certain  products  that  treat  Ufe-threatening,  rare  diseases.  Many  of  these  prod- 
ucts are  the  result  of  years  of  research,  involving  clinical  trials  with  hundreds  of 
patients.  By  definition,  products  afforded  orphan  approval  status  by  the  FDA  offer 
patients  with  severe  debihtating  illness  a  chance  for  significant  therapeutic  benefit. 
Typically,  these  products  are  afforded  special  review  status  at  the  FDA  in  order  to 
expedite  review  and  approval,  so  that  patient  populations  will  not  be  denied  a  viable 
treatment. 

CASE  EXAMPLE:  A  breakthrough  orphan  drug  product,  Infliximab;  MAb,  tumor 
necrosis  factor  alpha,  is  indicated  for  Crohn's  disease,  a  chronic  form  of  inflam- 
matory bowel  disease.  At  present,  a  supplemental  indication  is  pending  approval  for 
rheumatoid  arthritis.  A  typical  course  of  therapy  for  Infliximab  involves  an  infusion 
over  a  two-hour  period  once  every  eight  weeks.  The  drug  used  in  a  typical  infusion 
costs  $1,800,  yet  APC  reimbursement  as  proposed  would  equal  only  $73.98  for  infu- 
sion of  the  drug.  If  hospitals  are  obhged  to  absorb  most  of  this  drug  cost  because 
of  the  proposed  APC  system,  it  seems  Hkely  that  far  fewer  pro\dders  will  make 
Infliximab  available  to  patients  even  though  a  provider  might  determine  it  to  be  the 
best  treatment  . 

BIO  beheves  that  the  impact  of  the  APC  system,  in  delaying  proper  code  assign- 
ment and  providing  severe  underpayment  for  most  orphan  products,  will  essentially 
negate  the  valuable  benefits  of  orphan  status.  In  some  cases,  patients  who  cannot 
afford  to  supplement  Medicare's  underpayment  will  hterally  bankrupt  themselves  to 
gain  coverage,  or  they  may  be  forced  to  forgo  these  valuable  therapies. 

3)  Chemotherapy  agents  and  related  supportive  care  drugs  should  be 
paid  separately  from  the  APC  system. 


7  The  BBA  authorizes  the  secretary  to  designate  the  hospital  outpatient  services  to  be  covered 
by  the  outpatient  PPS,  see  SSA,  as  amended  §  1833(t)(l)(B)(i). 
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The  proposed  rule  specifies  four  different  APCs  that  include  69  different  chemo- 
therapy related  HCPCS  codes.  For  specific  chemotherapy  agents,  providers  would  be  i 
able  to  bill  for  the  appropriate  code,  along  with  an  infusion  procedure  APC.  Al- 
though a  number  of  the  chemotherapy  agents  are  listed  more  than  once  in  the  dif- 
ferent chemotherapy  APCs  to  account  for  different  dosage  levels,  the  APCs  do  not 
nearly  account  for  the  variances  in  dosing  that  likely  would  occur  in  actual  chemo- 
therapy administration.  In  addition,  some  chemotherapy  agents  do  not  have  HCPCS 
codes  that  specify  dosing  at  all.  As  a  result,  payment  for  some  chemotherapy  agents 
may  be  inequitable,  depending  on  the  dosing  used. 

In  addition,  the  chemotherapy  APCs  do  not  account  at  all  for  the  costs  of  bio- 
technology drugs  and  products  that  are  used  concurrently  during  chemotherapy.  As 
proposed,  the  APC  system  would  compensate  hospitals  for  only  a  fraction  of  the 
costs  incurred  for  chemotherapy  patient  care,  through  the  billing  of  infusion  codes 
for  each  hour  of  infusion  time.  Clearly,  the  APC  system  would  have  dramatic  impact 
on  the  availability  and  quality  of  patient  care  for  severe  cancer  cases.  As  such,  it 
is  important  not  only  that  all  cancer-related  drugs  be  paid  separately,  but  that  the 
payment  for  chemotherapy  agents  and  those  products  used  in  relation  to  cancer  care 
be  reimbursed  adequately. 

CASE  EXAMPLE:  Many  patients  undergoing  chemotherapy  for  treatment  of 
their  cancers  receive  supportive  care  drugs  to  treat  neurotropenia,  anemia  or  nausea 
or  vomiting.  Myelosuppressive  cancer  patients  receive  erythropoietin  injections  from 
their  physicians  to  treat  their  anemia  secondary  to  their  chemotherapy  treatment 
and  restore  the  hematocrit  level.  Patients  may  receive  Filgrastim,  a  human  colony 
granulocyte  stimulating  factor  in  order  to  restore  neutriphol  counts  and  treat  their 
neutropenia.  Under  the  APC  system,  these  products  and  other  growth  factors  are 
classified  as  incidental,  so  hospitals  would  be  reimbursed  only  for  their  administra-  . 
tion,  as  little  as  $38.05  if  injected  or  $99.24  if  infused  intravenously,  not  covering 
the  cost  of  either  of  these  therapies.  For  example,  a  typical  course  of  Filgrastim  can  I 
cost  $322  per  day  for  up  to  two  weeks.  This  reimbursement  would  not  cover  the  cost  j 
of  a  routine  course  of  therapy.  | 

4)  Biologies  and  drugs  at  high  risk  of  not  being  provided  to  beneficiaries 
who  need  them  also  should  be  paid  separately  from  the  APC  system. 

As  HCFA  acknowledges  in  the  preamble  to  the  proposed  rule,  certain  drug  prod-  i 
ucts  that  may  not  fall  into  any  of  the  categories  listed  above  may  result  in  dis- 
proportionate costs  to  administering  hospitals.  While  HCFA  refers  to  the  possibility 
of  a  fee  schedule  in  the  preamble,  it  also  acknowledges  that  fee  schedules  create  un- 
necessary administrative  burdens  for  hospitals.  BIO  concurs  that  a  fee  schedule  ap- 
proach for  costly  drugs  would  not  serve  the  provider  community.  BIO  urges  that 
HCFA  continue  to  pay  for  these  products  as  they  are  currently  paid  for. 

CASE  EXAMPLE:  Immune  Globulin  Intravenous  (IGIV)  is  a  solution  of  immune 
globulins  containing  human  antibodies.  This  biologic  product  is  used  to  treat  a  vari- 
ety of  patients  who  have  deficient  or  dysfunctional  immune  systems.  IGIV  is  a  large  f 
protein  molecule  that  when  administered  should  be  closely  monitored  for  adverse  re-  i 
actions.  Some  patients,  with  a  history  of  complications  and  transfusion  reactions 
and  those  with  comorbidities  should  receive  their  initial  few  months  of  infusion 
therapy  in  a  hospital  outpatient  department  where  their  condition  can  be  closely 
monitored.  The  proposed  APC  payment  of  $99.00  would  not  be  sufficient  to  cover 
the  costs  of  IGIV  therapy.  If  hospital  outpatient  departments  are  not  reimbursed  ap- 
propriately for  IGIV  infusions,  the  infusions  may  be  shifted  to  other,  maybe  less 
clinically  appropriate  settings. 

5)  Radiopharmaceuticals  and  other  drugs  required  for  nuclear  medicine 
procedures  will  be  disproportionately  underpaid  and  should  be  paid  sepa- 
rately from  the  APC  system. 

BIO  is  concerned  with  the  levels  of  payment  for  nuclear  medicine,  generally,  and  | 
severe  errors  in  the  calculation  of  related  APC  weights.  The  proposed  APC  relative  t 
weights  that  would  cover  radiopharmaceuticals  are  clearly  erroneous,  as  they  would  ! 
provide  for  higher  payment  for  a  standard  therapeutic  nuclear  medicine  procedure 
(APC  791— $757.93)  than  for  a  complex  nuclear  medicine  procedure  (APC  792— 
$247.33).  Further  examination  of  the  baseline  data  used  by  HCFA  to  compute  ap- 
propriate weights  for  APC  791  and  APC  792  also  suggests  that  a  broad  range  of 
inappropriate  or  miscoded  charges  were  included  in  HCFA's  analysis.^ 

BIO  also  is  concerned  that  the  proposed  APC  system  would  severely  underpay  cer- 
tain radiopharmaceutical  products. 


8  According  to  public  use  data  released  by  HCFA  on  its  Internet  web  site,  CPT  7999,  one  of 
the  codes  that  maps  to  APC  791,  the  cost  range  of  175  sampled  claims  was  $2.51  to  $2,452.77. 
Similar  cost  ranges  are  found  in  the  other  CPT  codes  that  map  to  APCs  791  and  792. 
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Accordingly,  BIO  is  concerned  that  baseline  payment  levels  for  nuclear  medicine 
APCs  are  inadequate,  and  that  radiopharmaceuticals  need  to  be  reimbursed  on  a 
reasonable  cost  basis. 

6.)  Blood-derived  products  should  be  paid  separately  from  the  APC  sys- 
tem. 

The  proposed  APC  system  would  systematically  underpay  a  broad  range  of  blood 
products  and  technology-intensive  blood  derivatives.  At  present,  BIO  estimates  that 
there  are  62  different  types  of  blood-derived  products,  or  recombinantly  produced 
substitutes,  produced  and  sold  in  the  United  States.  With  few  exceptions,  the  APC 
system  provides  no  extra  payment  for  these  products,  either  because  they  are  classi- 
fied as  incidental  or  because  they  do  not  have  specific  HCPCS  codes. 

CASE  EXAMPLE:  Hemophilia  A  is  an  inherited,  Ufelong  blood  clotting  disorder 
that  is  caused  by  a  deficiency  of  a  plasma  protein  called  Factor  VIII  or 
Antihemophilic  Factor  (AHF).  The  mainstay  of  successful  treatment  and  prevention 
of  bleeding  for  patients  with  hemophilia  A  is  a  prompt  and  sufficient  treatment  with 
AHF  concentrates.  The  typical  hospital  cost  for  a  course  of  treatment  with  a  recom- 
binant form  of  AHF  can  range  from  $500  to  well  over  $4,000  per  intravenous  injec- 
tion. Under  this  current  proposal,  pajonent  for  this  advanced  biologic  would  be  bun- 
dled into  an  injection  APC  of  $43.  By  virtue  of  its  expense,  all  claims  for  AHF  and 
other  coagulation  concentrates  were  eliminated  from  APCs  because  they  fell  outside 
of  the  allowed  standard  deviations  from  the  geometric  mean.  BIO  believes  that  very 
few,  if  any,  hospitals  in  the  country  could  reasonably  afford  to  suffer  the  recurrent 
losses  they  would  incur  by  offering  this  therapy  for  each  patient  treated. 

As  described  above,  underpayment  for  Factor  VIII  offers  an  example  of  how  the 
proposed  system  would  penalize  hospitals  for  treating  the  most  severely  ill  patients, 
and  particularly  discourages  treatment  with  more  costly,  but  clinically  appropriate 
therapies.  Accordingly,  HCFA  should  pay  for  Factor  VIII  and  all  other  blood-derived 
products  on  a  reasonable  cost  basis. 

7)  Drug  products  not  covered  by  the  ESRD  composite  rate  should  be  paid 
separately  from  the  APC  svstem. 

In  the  proposed  rule,  HCFA  indicated  that  it  was  exploring  ways  to  accurately  re- 
imburse for  drugs  used  outside  the  ERSD  compensation  rate.  This  is  a  complicated 
issue;  however,  BIO  would  recommend  a  carve-out  similar  to  others  we've  proposed. 
Dialysis  patients  rely  on  a  vast  array  of  pharmaceutical  and  biological  products  tar- 
geted to  the  patient  and  his  or  her  needs.  Since  some  products  will  not  be  covered 
under  the  composite  rate,  we  believe  their  access  will  be  curtailed  without  a  carve- 
out  for  those  products  used  in  the  hospital-based  dialysis  facilities. 

GENERAL  STATEMENT  ON  IMPLEMENTATION  OF  THE  HOSPTIAL  OUTPATIENT 
PPvOSPECTIVE  SYSTEM: 

Phase-In  Requirement: 

If  there  is  no  carve-out  for  all  biologies  and  drugs,  the  outpatient  must 
be  phased-in. 

As  stated  in  the  preamble  to  the  proposed  rule,  HCFA  intends  for  the  APC  system 
to  prompt  hospitals  to  provide  services  in  a  more  cost-conscious  manner,  as  was  the 
case  following  implementation  of  the  diagnosis-related  group  (DRG)  system  for  inpa- 
tient care.9  We  believe  there  are  critical  differences  between  the  DRG  and  APC  sys- 
tems and  the  services  they  affect,  particularly  in  the  economics  of  patient  care  and 
the  potential  for  savings.  Where  the  DRGs  reahzed  substantial  savings  by  reducing 
the  lengths  of  inpatient  hospital  stays,  no  such  savings  are  possible  for  outpatient 
services.  Indeed,  many  services  formerly  provided  in  the  inpatient  setting  are  now 
provided  outpatient,  thanks  to  advances  in  biotherapy.  In  addition,  it  is  likely  that 
the  costs  of  biotechnology  products  and  drugs  represent  a  greater  proportion  of  out- 
patient care  costs  than  they  do  of  inpatient  care  costs.  As  a  result,  outpatient  de- 
partments will  face  greater  payment  shortfalls  than  inpatient  departments  experi- 
enced with  DRGs,  but  will  have  far  less  opportunity  to  reduce  overall  costs  of  care. 

Another  important  difference  between  the  DRG  system  and  the  proposed  APCs  is 
that  the  proposed  APC  system  is  largely  untested,  yet  will  not  be  phased  in.  This 
means  that  any  defect  in  the  APC  system's  design  could  significantly  negatively 
hurt  care  with  unknown  and  unpredictable  consequences  for  miUions  of  Medicare 
recipients. 

Finally,  any  disruption  in  patient  care  due  to  the  APCs  implementation  will  occur 
without  the  availabiUty  of  viable  alternative  settings  to  absorb  patients.  When  the 
DRG  system  was  implemented,  many  hospitals  were  able  to  shift  certain  types  of 


9  The  preamble  to  the  proposed  rule  makes  several  references  to  the  inpatient  PPS,  see  63 
FR  47554,  47557. 
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care  to  outpatient  departments.  Under  the  APCs,  there  will  be  no  alternative  hos- 
pital-based setting  to  absorb  these  outpatient  cases. 

Accordingly,  it  is  essential  that  economic  constraints  under  a  new  outpatient  PPS 
not  force  hospitals  to  choose  between  providing  these  services  at  a  huge  loss,  shift- 
ing them  to  inappropriate  less  intensive  care  settings,  admitting  patients  when  it 
is  not  necessary,  or  not  providing  the  service,  at  all. 

Volume  Control  Measures: 

The  proposed  volume  expenditure  caps  will  exacerbate  the  access  problems  cre- 
ated by  this  proposed  rule.  These  caps  should  be  eliminated  from  the  outpatient 
PPS. 

Volume  expenditure  caps,  as  included  in  this  proposed  rule,  will  force  hospitals 
to  bear  the  cost  in  changes  in  cost  of  care.  Under  the  proposed  caps,  annual  updates 
to  hospitals  could  be  reduced  if  Medicare  spending  for  outpatient  services  exceeds 
HCFA  estimates.  This  means  that  if  overall  outpatient  costs  increase,  hospital  reim- 
bursement could  be  cut.  This  will  have  a  great  impact  on  a  hospital's  ability  to  uti- 
hze  new  technologies  or  even  the  most  appropriate  technologies  for  fear  of  hitting 
the  volume  expenditure  caps.  This  will  affect  quality  of  care  tremendously. 

We  suggest  HCFA  explore  other  ways  of  controlling  what  it  deems  to  be  unneces- 
sary volume.  Arbitrary  caps  on  the  outpatient  setting  will  slow  down  how  and  where 
new  medical  technology  is  used.  Over  the  last  several  years,  many  procedures  and 
much  therapy  delivery  have  migrated  to  the  hospital  outpatient  setting  because  it 
was  considered  more  appropriate  and  less  costly.  To  put  arbitrary  volume  caps  on 
the  outpatient  setting  could  shift  more  care  to  the  inpatient  setting  and  therefore 
increase  costs  to  the  Medicare  program. 

SUMMARY  OF  RECOMMENDATIONS 

In  view  of  the  extensive  and  systemic  problems  in  deriving  APC  weights  and  APC 
groups,  BIO  urges  that  the  HCFA  administrator  carve  out  biologies  and  drugs  from 
the  proposed  APCs.  We  recommend  that  HFCA  carve  out  seven  categories  of  prod- 
ucts. It  is  reasonable  to  expect  that  any  revised  prospective  payment  method  will 
not  adequately  reimburse  providers  for  the  use  of  products  in  these  categories  listed 
below: 

1)  "New"  technologies  that  are  awaiting  proper  HCPCS  and  APC  code  assignment. 

2)  Orphan  drug  products. 

3)  Chemotherapy  agents  and  related  supportive  care  drugs. 

4)  Biologies  and  drugs  at  high  risk  of  not  being  provided  to  beneficiaries  who  need 

them  most. 

5)  Radiopharmaceuticals  and  related  drugs. 

6)  Blood-derived  products. 

7)  ESRD-related  products  not  paid  under  HCFA's  composite  rate. 

We  also  recommend  that  HCFA  phase  in  this  hospital  outpatient  PPS  system 
gradually  since  much  of  the  data  necessary  to  establish  a  valid  system  has  not  been 
collected  to  date. 

We  also  urge  HCFA  to  eliminate  volimie  expenditure  caps  from  the  outpatient 
PPS. 

BIO  looks  forward  to  working  collaboratively  with  HCFA  in  revising  its  proposed 
APC  system,  in  order  to  better  serve  the  needs  for  quality  care  of  the  Medicare  pop- 
ulation. 

Thank  you  for  this  opportunity  to  comment  on  this  proposed  rule.  BIO  and  its 
member  companies  will  be  pleased  to  work  with  HCFA  to  find  a  solution.  If  there 
are  any  questions  about  these  comments,  please  call  Nancy  Bradish  Myers  at  (202) 
857-0244.  Again  we  appreciate  the  opportunity  to  comment  on  the  proposed  rule. 

BIOTECHNOLOGY  INDUSTRY  ORGANIZATION  (BIO) 

BIO  is  the  largest  industry  organization  to  serve  and  represent  the 
emerging  biotechnology  industry.  Our  membership  comprises  the  world's 
leading  producers  of  important  medical  innovations,  including  recom- 
binant biotech  products,  blood  products  and  related  derivatives,  and  in 
vitro  diagnostic  tests.  In  total,  BIO's  membership  includes  835  companies, 
academic  institutions,  state  biotechnology  centers  and  related  organiza- 
tions located  in  47  states  and  more  than  20  nations.  These  member  Hrms 
provide  over  150,000  jobs  in  the  United  States,  with  over  two-thirds  of  our 
members  operating  with  fewer  than  135  workers.  At  present  biotech  com- 
panies have  over  300  drugs  in  human  clinical  trials  and  more  in  early 
stages  of  development. 
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The  products  of  our  member  firms  span  a  broad  range  of  life-saving  therapies  that 
often  are  the  only  treatment  options  available  for  patients  suffering  from  life-threat- 
ening diseases.  Currently,  there  are  80  biotech  drug  products  and  vaccines  on  the 
market,  many  of  which  are  provided  in  the  hospital  outpatient  department. 

Mr.  BILIRAKIS.  Thank  you  very  much,  sir. 

Mr.  Dingell  to  introduce  Mr.  Warden,  who  has  not  testified  as 
yet.  He  has  been  sitting  there  very  patiently  waiting  for  your  intro- 
duction. 

Mr.  Dingell.  It  is  a  great  kindness,  Mr.  Chairman,  and  I  thank 
you  for  it. 

It  is  a  great  pleasure  for  me  to  welcome  and  introduce  my  good 
friend  Gail  Warden,  who  runs  a  very  fme  hospital  back  home, 
Henry  Ford,  and  who  is  not  only  a  distinguished  practitioner  in  the 
business  of  hospital  administration  but  also  who  is  very  active  in 
all  manner  of  community  affairs  back  home.  He  is  not  only  a  re- 
spected citizen  of  our  community  but,  as  I  say,  runs  a  superb  hos- 
pital and  is  a  good  friend  of  my  wife  Debra  and  I  and  Mr.  Warden, 
we  are  happy  to  welcome  you  to  the  committee. 

Thank  you  for  that  courtesy,  Mr.  Chairman. 

Mr.  BILIRAKIS.  You  are  very  welcome,  sir. 

STATEMENT  OF  GAIL  L.  WARDEN 

Mr.  Warden.  Thank  you  very  much,  Mr.  Chairman  and  Con- 
gressman Dingell. 

I  came  to  this  hearing  today  prepared  as  a  representative  of  the 
American  Hospital  Association  and  as  one  of  its  former  chairmen, 
as  well  as  a  representative  of  my  own  institution,  the  Henry  Ford 
Health  System  of  Detroit.  I  had  planned  to  make  my  oral  testi- 
mony somewhat  coincide  with  what  was  in  the  written  testimony 
and  to  elucidate  on  it,  but  I  must  say  that  I  have  been  very  im- 
pressed with  the  knowledge  of  the  issues  of  the  members  of  the 
subcommittee,  the  homework  that  they  have  done  and  they  know 
the  studies  that  have  been  done  and  the  discrepancies  in  those 
studies  and  the  overshot  that  took  place  in  the  Balanced  Budget 
Act.  So  I  am  not  going  to  spend  a  lot  of  time  talking  about  that 
again. 

Instead,  I  would  like  to  take  time  to  really  talk  about  two  things. 
I  would  like  to,  having  heard  that  there  had  not  been  as  much  im- 
pact upon  quality  and  access  as  might  have  been  expected,  give  you 
two  anecdotes,  one  about  the  city  of  Detroit  and  another  about  a 
hospital  in  Manistique,  Michigan,  and  then  I  would  like  to  finish 
by  making  some  comments  about  the  outpatient  PPS. 

In  the  city  of  Detroit  there  really  are  three  safety  net  hospitals: 
the  Detroit  Medical  Center,  the  Henry  Ford  Hospital  and  a  hospital 
named  Mercy  Hospital.  The  combined  impact  of  the  Balanced 
Budget  Act  and  reductions  in  Medicaid  payment  upon  those  three 
institutions  has  been  substantial.  In  each  case  there  have  been 
large  financial  losses  and  large  lay-offs.  The  Detroit  Medical  Center 
has  laid  off  over  2,000  people.  Our  organization  has  laid  off  800 
and  will  be  laying  off  another  1,000  people. 

We  have  closed  clinics,  consolidated  clinics,  reduced  services  in 
community-based  programs.  Generally  the  challenges  continue  to 
get  greater  and  we  are  both  experiencing  continued  increases  in 
uncompensated  care  and  the  amount  of  uninsured,  with  the  Detroit 
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Medical  Center  having  about  $120  million  in  uninsured  care  and 
our  organization  about  $60  million. 

The  third  institution,  Mercy  Hospital  Detroit,  has  been  similarly 
impacted  but  they  do  not  have  the  resources  or  reserves  to  fall  back 
on  and  there  is  a  very  good  chance  that  they  are  going  to  close. 
What  it  is  going  to  mean  is  that  in  order  to  maintain  access  to 
those  institutions  for  the  people  in  the  city  of  Detroit  is  that  our 
two  institutions  are  going  to  have  to  come  together  and  try  to  find 
some  way  to  make  that  happen.  So  my  point  is  that  the  urban  safe- 
ty net  is  being  impacted  by  the  Balanced  Budget  Act. 

Second,  in  the  case  of  the  hospital  in  Manistique,  it  is  the  sole 
provider  within  a  70-mile  radius.  The  impact  of  the  Balanced  Budg- 
et Act  on  them  was  about  10  percent  and  the  one  program  that  is 
threatened  right  now  is  obstetrics.  If  they  are  to  close  their  obstet- 
rics unit,  there  will  be  no  obstetrics  and  gynecology  program  for  at 
least  70  miles  in  any  direction.  Again  it  is  a  product  of  the  impact 
of  the  Balanced  Budget  Act  on  that  particular  institution. 

In  relationship  to  the  outpatient  PPS,  I  would  like  to  talk  about 
three  specific  concerns.  The  first  one  obviously  has  been  discussed 
on  a  couple  of  occasions  today,  that  the  original  projection  by  the 
Medicare  Payment  Advisory  Commission  was  that  hospitals  will 
currently  pay  90  cents  on  the  dollar  and  that  under  BBA  they 
would  be  paid  about  82  cents  on  the  dollar.  We  also  heard  today 
about  the  additional  5.7  percent  reduction  that  HCFA  plans  some- 
time in  the  near  future. 

We  also  heard  about  the  255  members  of  the  House  and  77  mem- 
bers of  the  Senate  who  have  signed  on  to  bring  about  some  relief 
from  that  and  we  are  particularly  impressed  with  the  bill  that  Rep- 
resentative Foley  has  introduced,  which  would  cap  outpatient 
losses  at  5  percent  at  the  current  rate,  10  percent  in  the  current 
year,  10  percent  in  the  second  year  and  15  percent  in  the  third 
year. 

The  second  issue  that  we  are  concerned  about  relates  to  some- 
thing that  is  kind  of  hidden  in  the  regulation  which  relates  to  pro- 
vider-based provisions.  It  impacts  organizations  like  ours,  the 
Cleveland  Clinic  and  Johns  Hopkins,  organizations  who,  in  an  ef- 
fort to  try  to  bring  care  closest  to  the  community  in  a  fairly  large 
service  area,  have  developed  ambulatory  care  centers.  But  the  pro- 
vision says  that  these  must  be  licensed  by  the  State  and  in  most 
cases  they  are  in  States  that  do  not  license  these  facilities  as  out- 
patient facilities  because  they  are  extensions  of  the  hospital.  We 
believe  that  consideration  should  be  given  to  a  joint  commission  of 
accreditation  as  a  proxy. 

The  third  consideration  that  we  want  to  raise  is  about  the  data 
that  HCFA  used  to  calculate  payment  under  outpatient  PPS.  In  my 
own  organization's  case,  the  HCFA  estimate  was  that  we  would 
have  a  $1  million  increase  in  income.  Our  detailed  analysis  identi- 
fied several  discrepancies  in  the  estimate  which  are  related  to  the 
fact  that  the  information  did  not  dig  down  deep  enough.  Only  about 
30  percent  of  the  services  provided  were  not  accounted  for  and  we 
calculate  the  impact  is  going  to  be  about  a  $9.6  million  loss. 

If  you  combine  that  with  the  losses  that  we  have  already  experi- 
enced in  the  Balanced  Budget  Act  and  the  losses  of  $12-$25  million 
that  might  result  as  a  result  of  the  provider  payment  provisions. 
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it  adds  up  to  a  substantial  amount  and  will  make  our  reduction  in 
revenue  for  Medicare  for  a  5-year  period  somewhere  in  the  neigh- 
borhood of  $225  million,  which  seems  just  too  much  if  we  are  going 
to  continue  to  maintain  our  safety  net  provider  role.  I  thank  the 
committee  very  much  for  the  opportunity  to  talk  to  you. 
[The  prepared  statement  of  Gail  L.  Warden  follows:] 

Prepared  Statement  of  gail  Warden  on  Behalf  of  the  American  Hospital 

Association 

Mr.  Chairman,  I  am  Gail  Warden,  president  and  CEO  of  Henry  Ford  Health  Sys- 
tem in  Detroit,  and  former  chairman  of  the  American  Hospital  Association  (AHA). 
I  am  here  today  representing  the  AHA's  nearly  5,000  hospitals,  health  systems,  net- 
works, and  other  providers  of  care.  We  appreciate  this  opportunity  to  present  our 
views  on  an  issue  that  is  dramatically  affecting  hospitals  in  communities  across 
America:  The  Balanced  Budget  Act  of  1997  fBBA).  Our  testimony  focuses  primarily 
on  how  the  act  is  affecting  Medicare  payments  for  outpatient  services.  But  first  I'd 
like  to  review  the  overall  effects  of  the  BBA  on  hospitals  and  health  systems. 

OVERALL  effects  OF  THE  BBA 

For  over  a  year,  hospitals  across  the  country  have  been  sounding  the  alarm  about 
problems  associated  with  implementation  of  the  BBA.  In  all  parts  of  ihe  country — 
urban  as  well  as  rural — we  are  documenting  service  closures  and  cutbacks  as  hos- 
pitals and  other  health  care  facilities  attempt  to  wTestle  with  the  BBA's  dramatic 
reductions. 

The  BBA  mandated  the  largest  changes  in  Medicare  since  the  program's  inception 
in  1965.  In  addition,  the  budgetary  impact  of  these  many  changes  were  vastly  un- 
derestimated. A  study  conducted  by  The  Lewin  Group  found  that  the  originally  esti- 
mated five-year  BBA  hospital  payment  reduction  of  $53  billion  is,  in  reality,  more 
in  the  range  of  $71  billion — an  $18  billion  increase.  And  the  Congressional  Budget 
Office  (CBO),  in  its  July  1  estimate  of  federal  revenues  and  spending,  reported  that 
the  Medicare  payments  will  total  $206  billion  less  than  CBO  predicted  when  the  act 
was  adopted. 

Given  this  massive  change  and  the  disruption  it  is  creating,  we  urge  Congress  to 
enact  the  following  initiatives,  funded  through  the  budget  surplus.  These  initiatives 
represent  a  broad-based  relief  effort — an  effort  that  would  provide  effective  reUef  not 
just  for  hospitals,  but  for  a  variety  of  health  care  providers  who  take  care  of  Medi- 
care beneficiaries  in  several  different  settings. 

Transfer  policy — Medicare  patients  sent  from  one  acute  care  hospital  to  another 
are  defined  as  transfers.  Under  the  BBA,  HCFA  defines  transfers  to  include  cases 
where  a  patient  in  one  of  10  diagnosis-related  groups  (DRG)  chosen  by  HCFA,  stays 
in  the  hospital  at  least  one  day  less  than  the  national  average  and  then  is  sent  to 
one  of  several  post-acute  care  settings.  In  the  past,  hospitals  received  the  full  Medi- 
care DRG  payment  for  each  discharge  under  PPS,  regardless  of  the  patient's  length 
of  stay.  Payments  for  cases  shorter  than  average  stays  help  defray  the  costs  of  car- 
ing for  patients  with  longer  than-average  stays.  This  rule  of  averaging  is  one  of  the 
fundamental  principles  upon  which  PPS  was  built.  AHA  urges  you  to  repeal  the  un- 
necessary and  unwarranted  transfer  provision  by  adopting  H.R.  405. 

Advances  in  science  and  technology — the  Medicare  Payment  Adv'isory  Com- 
mission (MedPAC)  has  reported  that  hospitals  Vrill  "incur  significant  operating  and 
capital  costs  in  becoming  year  2000  compliant."  As  a  result,  MedPAC  has  rec- 
ommended that  a  modest  increase  in  hospital  inpatient  pajTnents  be  made  to  help 
offset  the  costs  of  these  improvements  to  medical  de\dces  and  information  systems. 
AHA  urges  adoption  of  MedPAC s  recommendation  for  a  modest  PPS  update  to  com- 
pensate hospitals  for  Y2K  readiness  activities,  through  the  passage  of  H.R.  2266. 

Rural  relief — Because  of  their  small  size,  rural  hospitals  are  often  unable  to  ab- 
sorb the  impact  of  changes  in  payment  and  regulatory  policies.  With  the  mounting 
pressures  of  the  BBA,  these  facilities  warrant  special  consideration,  especially  con- 
sidering their  role  as  the  hub  of  the  local  health  care  delivery'  system.  AHA  urges 
relief  for  rural  health  care  providers — particularly  sole  community  providers,  critical 
access  hospitals,  and  Medicare-dependent  hospitals — through  the  adoption  of  provi- 
sions of  H.R.  1344. 

Medical  education — This  nation's  medical  schools  are  often  referred  to  as  na- 
tional treasures.  Yet  under  the  BBA,  Medicare's  indirect  payment  for  medical  edu- 
cation is  scheduled  to  be  reduced  from  7.7  percent  to  5.5  percent  by  FY  2001.  We 
all  benefit  from  the  research  and  medical  education  conducted  in  our  medical 
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schools  and  teaching  hospitals,  but  this  reduction  is  making  it  difficult  for  these  in- 
stitutions to  maintain  their  cutting  edge  prominence.  AHA  urges  relief  for  our  na- 
tion's teaching  hospitals  by  freezing  the  current  schedule  on  further  indirect  medical 
education  reductions  through  the  adoption  ofH.R.  1785. 

Disproportionate  share  payments — ^The  BBA  took  an  important  step  by  re- 
moving hospitals'  clinical  education  payments  from  Medicare+Choice  payments.  This 
move  was  made  to  ensure  that  payments  be  made  to  those  facilities  actually  incur- 
ring the  added  costs.  Unfortunately,  BBA  did  not  remove  the  important  dispropor- 
tionate share  (DSH)  payment.  This  special  payment  is  made  to  support  the  addi- 
tional costs  hospitals  incur  in  treating  large  numbers  of  low-income  individuals. 
Without  this  funding,  these  institutions  will  experience  difficulty  in  maintaining  ac- 
cess to  vital  health  care  services  for  low-income  individuals.  AHA  urges  relief  for 
hospitals  serving  the  uninsured  by  carving  out  the  disproportionate  share  payments 
from  the  Medicare  managed  care  payment  by  adopting  H.R.  1103. 

Managed  care — The  BBA  set  in  motion  a  long-overdue  change  to  the  Medicare 
program  by  reducing  geographic  variations  in  managed  care  pa3anents.  This  equity 
update  to  Medicare+Choice  payments  would  be  accomplished  by  "blending"  the 
county  rate  with  a  national  rate,  thus  reducing  the  historic  variation  in  Medicare 
health  plan  payments  from  county  to  county  throughout  the  country.  HCFA  has  had 
difficulty  fully  implementing  this  provision  due  to  the  way  the  law  was  drafted. 
AHA  urges  the  full  frinding  of  the  Medicare  managed  care  payment  blend  to  provide 
fair  payment  in  all  parts  of  the  country  by  adopting  H.R.  406. 

Long-term  care — ^The  BBA  reduced  skilled  nursing  facility  (SNF)  payments  by 
$9  billion  over  five  years.  At  the  same  time,  it  required  HCFA  to  implement  a  pro- 
spective payment  system  (PPS)  for  these  services.  The  new  PPS  is  not  refined 
enough,  however,  and  therefore  fails  to  adequately  account  for  differences  in  costs 
associated  with  the  care  of  medically  complex  patients.  In  particular,  the  payment 
for  non-therapy  ancillaries  (pharmaceuticals,  respiratory  therapy  and  special  equip- 
ment) is  the  same  proportion  across  all  the  categories  in  the  payment  system,  even 
though  for  some  patients  care  costs  are  much  higher. 

Both  HCFA  and  providers  believe  these  issues  can  ultimately  be  addressed  by  re- 
vising current  case-mix  categories  (Resource  Utilization  Groups)  used  in  the  new 
SNF  PPS  to  reflect  these  types  of  patients.  However,  HCFA  cannot  make  any 
changes  to  case-mix  until  after  2000,  and  additional  dollars  are  still  needed  to  miti- 
gate the  consequences  of  the  BBA.  HCFA  has  also  not  completed  its  research  on 
how  to  improve  case-mix.  Based  on  preliminary  research  by  HCFA  contractors,  pa- 
tients in  two  RUGs  categories — "extensive  services,"  which  includes  patients  who 
need  IV  feeding,  IV  medications,  or  require  ventilators,  and  "special  care,"  which  in- 
cludes patients  who  have  multiple  sclerosis,  cerebral  palsy  or  require  respiratory 
therapy  seven  days  a  week — have  much  higher  non-therapy  ancillary  costs  than 
other  patients.  The  current  payments  for  these  RUGs  are  far  below  the  costs  of  pro- 
viding the  services,  ranging  from  a  high  of  81  percent  to  62  percent  of  costs. 

A  multiplier  could  be  used  to  increase  the  payments  for  these  groups — extensive 
services  and  special  care — until  the  final  case-mix  improvements  can  be  made  by 
HCFA.  The  multiplier  will  no  longer  be  necessary  once  the  Secretary  refines  case- 
mix  and  the  funding  can  then  be  used  to  fund  the  revised  case-mix  format.  The  mul- 
tiplier can  be  implemented  regardless  of  the  Y2K  restrictions  since  HCFA  already 
plans  on  updating  the  RUG  rates  in  October  1999. 

Psychiatric  PPS — Cuts  to  psychiatric  services  were  also  included  in  the  BBA. 
As  a  result,  many  hospitals  serving  the  mentally  ill  will  receive  payments  below  pre- 
vious levels — real  cuts.  AHA  urges  adjustments  to  payments  to  psychiatric  hospitals 
in  a  budget-neutral  manner  by  adopting  H.R.  1006. 

Home  health — BBA  included  a  number  of  changes  in  payment,  coverage,  and  ad- 
ministrative requirements  for  home  health  agencies.  Until  PPS  could  be  imple- 
mented, BBA  provided  for  an  interim  payment  system  (IPS)  designed  to  reduce  pay- 
ments to  home  health  agencies.  The  IPS  was  the  first  of  the  BBA's  provisions  to 
be  implemented  and  created  a  nimiber  of  disruptions  in  access  to  services  in  some 
areas  of  the  country.  AHA  urges  that  additional  funding  be  targeted  to  home  health 
providers  to  minimize  the  ongoing  inequities  of  the  IPS,  and  lessen  the  15  percent 
payment  cut  scheduled  for  the  home  health  PPS  in  FY  2001. 

LIMITING  LOSSES  UNDER  OUTPATIENT  PPS 

According  to  a  recent  MedPAC  report.  Medicare  reimbursed  hospitals  only  90 
cents  for  each  dollar  of  outpatient  care  provided  prior  to  enactment  of  the  BBA. 
Today,  as  a  result  of  the  BBA,  hospitals  are  paid  only  82  cents  on  the  dollar.  And 
after  PPS  is  implemented,  HCFA  will  reduce  hospital  outpatient  payments  by  an- 
other 5.7  percent.  However,  according  to  HCFA's  own  estimates,  many  hospitals  will 
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lose  much  more  than  5.7  percent.  More  than  half  of  the  nation's  major  teaching  hos- 
pitals would  lose  more  than  10  percent;  nearly  half  of  rural  hospitals  also  would 
more  than  10  percent. 

In  addition,  catastrophic  losses  would  be  experienced  by  some  individual  hos- 
pitals. For  example,  large  hospitals  in  Iowa  and  New  Hampshire  will  immediately 
lose  almost  14  to  15  percent  of  their  Medicare  outpatient  revenue.  Other  large 
urban  hospitals  in  Missouri,  Massachusetts,  Wisconsin,  Florida,  and  California 
stand  to  lose  20  percent  to  40  percent.  Some  New  York  City  hospitals  would  lose 
more  than  40  percent.  Some  small  rural  hospitals  in  Arkansas,  Kansas,  Mississippi, 
Washington,  and  Texas  will  lose  more  than  50  percent  of  their  revenue. 

To  prevent  these  precipitous  drops  in  Medicare  revenues  from  doing  additional 
harm  to  hospitals  and  the  Medicare  beneficiaries  who  rely  on  them,  we  urge  passage 
of  legislation  that  would  limit  payment  losses  created  by  the  move  to  outpatient 
PPS.  However,  the  costs  of  financing  this  proposal  should  not  be  paid  by  the  remain- 
ing hospitals,  because  most  of  them  are  also  expected  to  lose  under  the  outpatient 
PPS.  Moreover,  large  new  losses  would  have  to  be  incurred  by  those  hospitals,  rang- 
ing from  3  to  8  percent,  to  protect  other  hospitals  from  losses  of  5  to  15  percent. 
Instead,  this  change  needs  to  be  funded  by  additional  Medicare  program  spending. 
Beneficiary  spending  would  be  unaffected. 

Under  our  proposal,  until  January  2002,  each  hospital's  Medicare  payments  for 
outpatient  PPS  services  would  be  adjusted  so  that  the  hospital's  losses  are  limited 
to  5  percent  of  what  the  hospital  would  have  been  paid  by  Medicare  under  the  cur- 
rent system.  For  calendar  year  2002,  the  payment  losses  would  be  limited  to  10  per- 
cent. For  CY  2003,  the  payment  losses  would  be  limited  to  15  percent.  No  limit  is 
set  after  2003.  Depending  on  whether  HCFA  changes  its  interpretation  that  unfairly 
shifts  the  5.7  percent  reduction  in  beneficiary  copayments  from  the  Medicare  pro- 
gram to  hospitals  (see  below),  this  proposal  will  require  roughly  $1.9  billion  over  five 
years  in  new  funding. 

MedPAC  chair  Gail  Wilensky  recently  supported  phasing  in  the  outpatient  PPS, 
stating  "to  mitigate  unintended  effects  and  help  people  adjust  to  the  new  system, 
it's  wiser  to  phase  in  just  about  any  big  payment  change."  In  addition,  a  June  2, 
1999  New  York  Times  article  noted  Dr.  Wilensky's  comment  that  "Medicare  is  pay- 
ing too  little  for  outpatient  sendees."  The  AHA  agrees,  and  urges  your  support  for 
legislation  that  would  provide  such  a  payment  "floor"  and  protect  hospitals  from  un- 
reasonable losses  during  the  transition  to  outpatient  PPS.  Such  legislation  (H.R. 
2241)  was  introduced  in  June  by  Rep.  Mark  Foley  (R-FL),  and  has  68  co-sponsors. 
We  urge  you  to  support  it. 

REGULATORY  CHANGES 

As  HCFA  works  toward  implementation  of  outpatient  PPS,  there  are  several 
areas  of  concern  we  have  with  the  apparent  direction  in  which  the  agency  seems 
to  be  headed.  Specifically: 

Provider-based  outpatient  facilities:  Hospitals  are  no  longer  just  buildings 
with  four  walls.  Today,  more  than  ever,  advances  in  science  and  technology  have 
allowed  hospitals  to  reach  out  into  their  communities  to  bring  care  where  it  is  need- 
ed. This  is  especially  true  of  outpatient  services.  In  community  after  community 
across  America,  hospitals  are  working  with  others  in  their  communities  to  bring 
care  where  it  is  needed. 

Unfortunately,  HCFA  threatens  this  expansion  of  care  by  adding  too-narrow  re- 
quirements for  determining  what  entities  can  be  considered  hospital  outpatient  de- 
partments. While  there  are  reasonable  and  important  distinctions  between  hospital 
outpatient  departments  and  physician  offices,  HCFA's  requirement  for  state  hcen- 
sure  is  arbitrarily  biased  against  providers  in  states  where  licensure  does  not  even 
exist  to  cover  off-campus  facilities.  Conditions  of  participation  or  accreditation 
should  be  used  where  licensure  is  not  available.  Moreover,  the  proposed  requirement 
that  Medicare  should  mirror  how  other  payers  view  these  facilities  is  one-sided,  ig- 
noring contractual  arrangements  between  hospitals  and  private  insurers  that  offset 
the  lack  of  a  facility  fee.  These  requirements  will  discourage  hospitals  and  health 
systems  from  reaching  out  and  bringing  high-quality  health  care  to  underserved 
areas  of  their  communities. 

Volume  cap:  HCFA  proposes  to  reduce  future  payment  updates  if  Medicare  pay- 
ments for  hospital  outpatient  services  exceed  the  agency's  projections.  If  this  pro- 
posal is  implemented,  hospitals  would  be  penalized  for  adopting  new  technologies 
and  treatments  that  increase  the  volume  of  outpatient  services  while  also  enhancing 
the  lives  and  comfort  of  beneficiaries. 

The  President's  Medicare  reform  proposal  indicates  that  the  administration  is  con- 
sidering delaying  implementation  of  this  proposal.  While  we  commend  the  adminis- 
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tration,  just  a  delay  of  bad  policy  is  not  sufficient.  We  strongly  urge  HCFA  to  exer- 
cise its  option  under  the  BBA  to  drop  this  provision  altogether.  Doing  so  will  ensure 
that  beneficiaries  have  continued  access  to  new  treatments  and  technologies  in  the 
outpatient  setting. 

Accuracy  of  data:  We  are  extremely  concerned  about  the  data  with  which  HCFA 
is  calculating  its  payment  rates  under  outpatient  PPS.  For  example,  HCFA  esti- 
mated that  Henry  Ford  Health  System  would  see  an  increase  of  almost  $1  million 
in  outpatient  payments  under  PPS.  However,  our  own  analysis  identified  several 
discrepancies  in  HCFA's  estimates.  In  fact,  we  calculate  that  Henry  Ford  will  actu- 
ally see  a  decrease  in  payments  of  $9.6  million,  or  21  percent  of  our  total  outpatient 
revenue.  If  a  hospital  like  ours,  which  was  expected  to  see  a  slight  increase  in  pay- 
ments, actually  experiences  a  21  percent  reduction,  what  will  happen  to  those  many 
hospitals  projected  to  experience  a  30  percent  loss? 

The  BBA  requires  that  HCFA  use  a  reliable  payment  methodology.  The  margin 
of  error  we  have  found  clearly  indicates  HCFA's  proposal  does  not  meet  this  require- 
ment. This  is  a  key  reason  why  a  payment  "floor"  is  needed,  such  as  Rep.  Foley's 
bill  (H.R.  2241),  which  I  mentioned  earlier  in  this  testimony.  Such  a  floor  would  pro- 
tect hospitals  from  catastrophic  losses  while  HCFA  makes  the  coding/reporting 
changes  needed  to  provide  HCFA  with  accurate  information  so  the  agency  can  in 
turn  provide  more  accurate  projections  of  the  effects  of  outpatient  PPS. 

One  way  to  refine  the  data  is  to  create  a  panel  of  hospital  outpatient  administra- 
tors and  government  staff"  who  can  work  together  to  review  the  classifications. 

Chemotherapy:  The  AHA  believes  that  there  are  serious  problems  with  the  data 
HCFA  is  using  to  determine  payment  for  chemotherapy  services.  As  a  transitional 
payment  methodology,  the  AHA  recommends  that  HCFA  carve  out  the  costs  for 
chemotherapy  and  chemotherapeutic  agents  and  pay  on  a  reasonable  cost  basis  until 
the  agency  fixes  the  underlying  coding  problems,  collects  new  data,  and  proposes 
new  groups  or  rates.  The  results  would  then  be  included  in  a  subsequent  proposed 
rule.  Otherwise,  hospitals  may  be  forced  to  close  their  cancer  centers  rather  than 
provide  lower  quality  or  inappropriate  care. 

In  addition,  HCFA's  proposal  to  classify  new  agents  in  the  lowest  cost  group  does 
not  reflect  what  we  expect  in  the  future  for  drug  costs.  According  to  the  Bureau  of 
Economic  Analysis  and  other  sources,  most  of  the  new  drugs — especially  new  geneti- 
cally engineered  drugs — are  more  costly  than  prior  drugs.  Clearly,  this  proposal 
would  penalize  hospitals  for  using  new  pharmaceuticals.  Moreover,  it  is  incumbent 
on  the  agency  to  get  the  information  it  needs  on  drug  prices  to  ensure  that  it  can 
classify  new  drugs,  or  any  new  technology,  into  the  most  appropriate  group  from  the 
standpoint  of  both  clinical  coherence  and  resource  use.  The  AHA  opposes  HCFA's 
proposal  to  place  new  agents  in  the  lowest  payment  group, 

OPPOSITION  TO  THE  5.7  PERCENT  CUT 

As  mentioned  earlier,  once  the  new  outpatient  PPS  system  is  implemented,  HCFA 
plans  to  reduce  hospital  outpatient  payments  by  another  5.7  percent.  This  means 
that,  on  top  of  the  $9  billion  in  five-year  outpatient  payment  cuts  already  included 
in  the  BBA,  hospitals  would  suffer  another  cut  of  $900  million  annually.  This  is  con- 
trary to  the  wishes  of  more  than  255  members  of  the  House,  and  77  members  of 
the  Senate,  who  signed  recent  letters  to  HCFA  opposing  this  arbitrary,  unfair,  and 
uncalled  for  cut. 

According  to  the  congressional  letter,  HCFA's  proposal  decision  to  cut  an  addi- 
tional $900  million  from  Medicare  outpatient  payments  is  "inconsistent  with  Con- 
gress' intent,"  and  would  be  "inappropriate  and  unwise."  The  AHA  believes  that 
HCFA  has  the  flexibility  to  interpret  the  law  correctly,  so  that  the  proposed  pay- 
ment system  does  not  extract  another  $900  million  from  hospitals. 

CONCLUSION 

The  vision  of  America's  hospitals  and  health  systems  is  "a  society  of  healthy  com- 
munities." High-quality  outpatient  care  is  a  cornerstone  of  this  vision,  as  more  and 
more  hospitals  break  down  their  figurative  four  walls  and  reach  into  the  community 
to  provide  care  where  and  when  it  is  needed.  The  scientific  and  technological  ad- 
vances that  allow  us  to  do  this  reflect  the  kind  of  innovation  that  will  serve  Ameri- 
cans well  into  the  next  century. 

In  order  for  hospitals  and  health  systems  to  continue  providing  high-quality  out- 
patient care,  it  is  critical  that  outpatient  PPS  be  implemented  carefully.  We  look 
forward  to  working  with  Congress  and  HCFA  to  fix  the  problems  that  I  have  out- 
lined. 
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Mr.  BILIRAKIS.  Thank  you,  Mr.  Warden.  Hospitals  in  Florida  cer- 
tainly are  closing  left  and  right  and  others  are  threatening  to  close. 
I  know  those  that  we  do  not  know  about  Mr.  Koon,  who  is  sitting 
behind  you,  tells  us  about  that. 

So  we  hear  you  all,  believe  me.  You  have  had  the  unfortunate 
problem  of  sitting  in  the  audience  since  10  this  morning  listening 
to  all  the  other  witnesses,  so  you  know  that  we  have  basically 
heard  it  all,  I  think. 

Dr.  Corlin,  you  stated  the  largest  shortcoming  in  SGR  payments 
due  to  incorrect  estimates  are  felt  in  Florida. 

Mr.  Corlin.  Yes,  sir. 

Mr.  BILIRAKIS.  Now  HCFA  claims  that  it  does  not  have  the  legal 
authority  to  correct  the  estimate  from  year  to  year.  You  say — I 
think  this  is  your  word — incredulous.  You  say  that  that  is  incred- 
ulous. 

I  wonder  if  you  could  have  your  legal  experts  at  AMA  substan- 
tiate your  position  for  the  record.  We  are  meeting,  as  Mr.  Brown 
and  others  know,  we  are  all  meeting  together  with  Mr.  Hash  hope- 
fully next  week  and  staffs  are  meeting  later  this  week,  although  I 
do  not  know  with  the  hurricane  coming  up  this  way,  I  am  not  sure 
about  that.  By  the  way,  this  is  the  proposed  path.  It's  not  going  to 
hit  Michigan. 

But  in  any  case,  I  do  not  know  about  the  staffs'  meeting  later 
this  week,  I  guess  is  what  I  mean.  But  we  would  like  to  have  that 
information  in  case  any  problem  develops.  I  mean  as  much  as  they 
can  make  administrative  fixes,  it  would  be  so  much  easier  for  the 
overall  effort. 

So  if  you  could  have  your  legal  people  furnish  that  to  us,  you  say 
it  is  incredulous.  I  assume  that  that  is  based  on  probably  what 
your  legal  people  have  said  to  you? 

Mr.  Corlin.  Yes.  I  obviously  do  not  have  that  information  on 
hand  now. 

Mr.  BILIRAKIS.  No,  of  course. 

Mr.  Corlin.  I  will  see  to  it  that  the  responses  to  your  questions 
are  faxed  to  both  you  and  Mr.  Brown  before  the  end  of  the  week. 

Mr.  BILIRAKIS.  Okay,  great.  And  of  course  we  will  have  plenty  of 
questions  for  all  of  you  in  writing  and  we  would  ask  for  you  to  re- 
spond to  them. 

As  I  said  earlier,  we  hear  you  and  I  hope  we  are  getting  the  mes- 
sage across  to  you  that  we  are  going  to  try  to  do  something. 

Now  Miss  Roberts,  I  am  just  going  to  use  you  as  a  representative 
of  all  the  provider  organizations,  not  only  those  that  are  here  but 
some  who  are  not.  You  stated  that  there  were  2,486  home  health 
agency  closures.  I  do  not  know  over  what  period  of  time  these  took 
place.  We  do  know  that  in  the  decade  prior  to  1997  the  number  of 
home  health  agencies  almost  doubled  to  10,524,  according  to  GAO. 

Now  I  am  making  these  points  just  to  show  you  all  that  every- 
body was  imploring  upon  us  to  do  everything  we  could,  to  basically 
try  to  save  Medicare  and  that  sort  of  thing.  And  you  know  this  is 
what  we  were  faced  with.  And  unfortunately,  what  we  did  was  we 
overdid  it  and  we  admit  that  unintended  consequences  took  place. 

GAO  told  us  that  in  1989  there  was  an  average  of  27  visits  per 
home  health  patient.  By  1993,  just  4  years  later,  the  average  had 
become  59  visits,  a  118  percent  increase  since  1989.  By  1996  the 
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average  had  risen  to  79  visits,  a  further  34  percent  increase.  1997 
data  indicated  there  was  a  drop  back  to  72,  but  still  a  167  percent  > 
increase  above  the  1989  level. 

So  this  is  the  sort  of  thing,  and  obviously  home  health  care  is  not  ■ 
the  only  problem  out  there  but  this  is  the  sort  of  thing  we  were  ' 
faced  with  in  terms  of  trjdng  to  draft  up  that  legislation.  And,  as 
I  said  earlier,  this  is  big  stuff.  It  was  bigness  and  we  are  an  ivory 
tower  and  we  try  to  do  the  best  that  we  can.  In  spite  of  the  fact 
that  we  have  2  or  3  doctors  on  this  committee  now,  which  is  some- 
thing we  did  not  have  before,  we  did  the  best  we  could  but  we  j 
messed  up  in  many  areas  and  we  are  trying  to  fix  it  now. 

I  do  not  know  that  I  really  have  any  more  questions.  I  do  want  ^ 
to  thank  you  for  being  here  and  to  apologize  for  the  long  delay. 

With  Mr.  Brown's  permission  I  would  like  to  recognize  Mr.  Din- 
gell  to  inquire.  Would  you  like  to  inquire? 

Mr.  DiNGELL.  Yes,  if  it  is  my  turn,  Mr.  Chairman.  ^ 

Mr.  BILIRAKIS.  Mr.  Brown  yields  to  you. 

Mr.  DiNGELL.  Thank  you.  Mr.  Brown,  I  thank  you. 

Mr.  Warden,  let's  talk  about  the  situation  in  our  area  in  Michi- 
gan. We  are  liable  to  lose  four  hospitals  back  there  in  the  very  im- 
mediate future;  isn't  that  so? 

Mr.  Warden.  That  is  correct. 

Mr.  DiNGELL.  That  will  come  about  in  good  part  because  of  the 
level  of  payments  both  for  Medicare,  Medicaid  and  other  Federal 
services;  is  that  right? 

Mr.  Warden.  Those  are  the  primary  reasons,  yes,  sir. 

Mr.  DiNGELL.  That  could  come  as  early,  say,  as  January? 

Mr.  Warden.  All  of  them  will  happen  between  January  and  July 
of  the  year  2000. 

Mr.  DiNGELL.  What  would  the  consequences  be  to  the  patient 
population  back  there  in  terms  of  what  that  would  do?  Signifi- 
cantly, the  Medicare-Medicaid  population  would  suffer  significant 
loss  of  opportunity  to  get  good  treatment.  It  would  mean  also  fur- 
ther declines  in  the  level  of  service  available  to  them.  It  would  also  | 
mean  waits  and  things  of  that  kind.  It  would  mean  that  all  of  the 
remaining  hospitals  would  essentially  be  functioning  at  or  above 
their  level  of  capacity;  isn't  that  so? 

Mr.  Warden.  That  is  correct.  Actually  in  the  case  of  the  hospital 
in  the  city  of  Detroit,  it  would  basically  mean  that  there  is  no  hos- 
pital on  the  east  side  of  Detroit  if  that  hospital  closes.  Closing  with 
that  will  be  several  clinics  that  are  operated  by  that  institution.  It 
will  mean  that  the  patients  are  going  to  have  to  go  further  to  re- 
ceive care.  It  will  mean  that  more  care  will  be  delivered  in  the  | 
emergency  room,  which  means  delays  in  treatment,  and  it  also  will  [ 
mean  that  it  will  have  an  impact,  I  think,  upon  the  other  services  ; 
that  are  available  in  those  communities  because  a  lot  of  the  other 
community  services  have  been  backed  up  by  the  hospitals. 

In  the  case  of  the  other  institutions  that  are  threatened,  it  will 
mean  that  in  most  cases  people  will  have  to  go  further  to  get  care 
and  there  will  be  some  physicians  who  are  somewhat  displaced  be- 
cause they  have  been  practicing  in  those  institutions  and  will  have 
to  find  another  venue. 

Most  importantly,  it  is  going  to  mean  delays  in  seeking  care  and 
the  ability  to  get  to  the  place  to  have  care.  One  of  the  big  problems 
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in  the  city  of  Detroit  is  the  lack  of  a  good  public  transportation  sys- 
tem that  goes  east  and  west  in  order  to  be  able  to  bring  those  pa- 
tients to  where  they  need  to  be. 

Mr.  DiNGELL.  Now  what  will  be  the  level  of  compensation  to,  for 
example,  your  hospital  under  the  BBA  for  Medicare-based  patients? 
What  percentage  of  your  actual  bill  will  be  compensated? 

Mr.  Warden.  Our  percentage  of  Medicare  is  somewhere  in  the 
neighborhood  of  33  percent. 

Mr.  DiNGELL.  Thirty-three  percent? 

Mr.  Warden.  Thirty-three  percent  of  our  revenues. 

Mr.  DiNGELL.  Your  actual  costs. 

Mr.  Warden.  But  the  impact  upon  our  revenues  over  a  5-year 
period,  starting  with  about  $19  million  reduction  in  1998  and  a  lit- 
tle more  in  1999,  about  38  in  1999  and  it  goes  up  to  40  some. 

Mr.  DiNGELL.  Million. 

Mr.  Warden.  And  it  will  level  off,  but  it  is  well  over  $200  million 
for  a  5-year  period. 

Mr.  DiNGELL.  I  was  over  at  another  hospital  and  I  asked  them 
about  what  their  level  of  compensation  was  at  that  time  and  it  was 
55  percent.  I  said,  "Now  how  do  you  folks  make  yourselves  whole 
on  this  particular  basis?"  I  said,  "You  must  have  a  whale  of  a  fund- 
raising  capability."  They  said,  "No,  we  are  deferring  capital  invest- 
ments." 

How  do  you  address  this  problem? 

Mr.  Warden.  Well,  we  are  doing  several  things.  Obviously,  as  I 
indicated,  we  have  laid  off  a  number  of  employees  in  the  organiza- 
tion. We  have  taken  our  annual  capital  expenditures  for  something 
just  under  $100  million  a  year  down  to  about  $20-$25  million, 
which  basically  is  just  maintenance  kinds  of  expenditures. 

Mr.  DiNGELL.  No  new  

Mr.  Warden.  No  new  technology.  No  new  information  tech- 
nology. No  new  facilities  because  we  are  dependent  upon  our  bot- 
tom line  to  be  able  to  fund  capital. 

Mr.  DiNGELL.  Is  that  approximately  the  same  situation  other 
hospitals  are  confronting? 

Mr.  Warden.  Absolutely. 

Mr.  DiNGELL.  And  they  are  doing  it  about  the  same  way? 
Mr.  Warden.  Right. 

Mr.  DiNGELL.  As  a  matter  of  fact,  I  asked  the  hospital  I  was  re- 
ferring to,  I  said,  "Now,  this  means  that  you  are  not  making  invest- 
ments very  shortly  in  restoring  your  capital  structure;  you  are 
shortly  going  to  be  out  of  business,"  and  they  said,  'That  is  right." 
And  they  are  one  of  the  hospitals  I  am  worried  about  remaining  in 
business. 

Now  are  there  any  other  situations?  You  mentioned  the  hospital 

up  in  Manistique.  Are  there  other  hospitals  in  Michigan  

Mr.  Warden.  There  are  other  rural  hospitals  in  Michigan. 
Mr.  DiNGELL.  Rural  hospitals? 

Mr.  Warden.  Yes.  There  are  other  rural  hospitals  and  there  are 
urban  hospitals,  teaching  hospitals  in  Flint  and  Muskegon  and 
Grand  Rapids  and  St.  Joseph's  Benton  Harbor  that  are  being  im- 
pacted in  a  similar  manner. 
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Mr.  DiNGELL.  The  hospitals  which  have  been  compensated  under 
the  Hospitals  of  Excellence  or  teaching  hospitals  and  things  of  that 
kind,  what  is  their  situation? 

Mr.  Warden.  Well,  the  institutions  that  we  are  talking  about  are 
the  ones  that  get  recognized  as  centers  of  excellence  but  they  also 
have  the  other  mission  of  being  the  safety  net  for  the  State  or  for 
the  city. 

And  the  University  of  Michigan — I  failed  to  mention  them — they 
are  also  being  impacted.  They  are  the  safety  net  pretty  much  for 
tertiary  care  for  the  rest  of  the  State  and  they  are  also  being  simi- 
larly impacted. 

Mr.  DiNGELL.  This  means  that  there  will  be  less  and  less  places 
available  for  residents  of  rural  areas  to  get  their  health  care  treat- 
ment rnade  available  to  them  within  the  Medicare  or  Medicaid 
framework? 

Mr.  Warden.  Over  time. 

Mr.  DiNGELL.  Or  indeed  to  get  it  made  available  at  all;  isn't  that  i 
right?  I 

Mr.  Warden.  Well,  over  time  it  would  continue  to  erode  and  it  \ 
is  going  to  be  a  challenge,  yes. 

Mr.  DiNGELL.  And  the  practical  result  of  this  is  that  when  the 
Federal  Government  does  not  pay  you  fair  costs  for  delivering  serv- 
ices, you  have  to  shift  your  costs  to  other  payers,  i.e.,  people  who 
do  not  have  insurance  and  who  have  to  pay  their  bills  directly;  isn't 
that  right? 

Mr.  Warden.  The  major  employers  of  Detroit  are  not  into  having 
anything  shifted  to  them. 
Mr.  BILIRAKIS.  The  gentleman's  time  has  expired. 
Mr.  DiNGELL.  Thank  you,  Mr.  Chairman. 
Mr.  BiLiRAKls.  Mr.  Burr. 
Mr.  Burr.  Thank  you,  Mr.  Chairman. 

Miss  Rapp,  let  me  just  ask  you  what  happens  when  a  patient 
reaches  the  PT  cap  in  any  1  year? 

Ms.  Rapp.  Well,  if  the  services  are  needed,  we  are  kind  of  in  a 
Catch-22  because  OBRA  mandates  that  we  provide  services  that 
are  necessary.  So  either  the  facility  pays  the  bill  or  the  family  pays 
the  bill. 

Mr.  Burr.  Is  it  safe  to  say  that  a  long-term  care  facility  today 
reaches  a  point  that  if  a  patient  requires  physical  therapy  that 
their  choice  is  to  pay  for  it  themselves  or  break  the  law? 

Ms.  Rapp.  I  would  say  so,  yes. 

Mr.  Burr.  I  mean  that  is  the  choice  that  you  have,  realistically. 
Ms.  Rapp.  Yes. 

Mr.  Burr.  Do  you  think  that  Congress  or  the  Health  Care  Fi- 
nancing Administration  understood  the  corner  of  the  room  they 
were  placing  the  industry  in  with  the  cap? 

Ms.  Rapp.  I  do  not  think  they  had  any  idea. 

Mr.  Burr.  Given  that  a  facility  chooses  not  to  supply  the  service, 
and  I  am  not  suggesting  that  anybody  does  that  but  I  think  real- 
istically we  know  that  that  economic  decision  is  being  made,  what 
happens  to  the  patient?  What  is  the  consequence  of  going  without 
the  therapy? 

Ms.  Rapp.  Depending  upon  the  therapy,  obviously  they  are  re- 
ceiving therapy  because  they  have  an  opportunity  to  either  walk. 
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swallow  so  that  they  can  feed  themselves,  et  cetera.  So  whatever 
it  is  that  the  services  were  providing,  they  will  not  have  that  oppor- 
tunity. They  become  more  dependent. 

Mr.  Burr.  Mike  started  his  statement  today  with  the  new  bene- 
fits under  Medicare  that  Congress  and  HCFA  were  able  to  imple- 
ment over  the  last  fev/  years,  the  preventative  things.  And  I  re- 
member through  the  process  of  selling  those,  part  of  the  pitch  we 
had  to  go  through  was  to  convince  our  colleagues  up  here  that 
there  were  cost  savings  to  supplying  and  expanding  coverage  in  the 
prevention  areas  that  allow  individuals  who  were  diabetic  to  have 
daily  m^onitoring  equipment  paid  for  and  covered,  for  women  to 
have  mammograms,  men  to  have  PSA,  that  early  detection  was,  in 
fact,  a  cost  savings. 

Why  do  you  think  it  is  so  tough  for  us  to  realize  that  if  we  stop 
physical  therapy  before  there  has  been  a  recovery  that  this  would 
be  a  long-term  cost  to  us  in  some  other  form  of  health  care  re- 
quired? 

Ms.  Rapp.  You  know,  it  would  be  easy  to  track  those  numbers. 
I  understand  data  is  a  big,  big  issue  here  in  this  town. 
Mr.  Burr.  Is  that  an  easy  connection  to  make? 
Ms.  Rapp.  Oh,  absolutely. 

Mr.  BunR.  Let  me  ask  you  what  happens  to  an  individual  in  the 
same  year  that  they  have  reached  the  cap  under  current  law  if 
they  experience  another  illness? 

Ms.  Rapp.  If  they  have  reached  their  cap,  either  the  facility  pays 
for  it  or  the  family  pays  for  it. 

Mr.  BunR.  So  there  are  no  conditions  under  existing  law  where 
multiple  illnesses  would  retrigger  any  type  of  service  supplied  to 
them? 

Ms.  Rapp.  Not  under  Part  B. 

Mr.  BuHR.  Mr.  Holveck,  let  me  ask  you  just  very  quickly,  as  long 
as  HCFA  is  responsible  for  Medicare  it  will  take  a  long  time  to  get 
new  devices  and  drugs  into  the  system  under  coverage  from  Medi- 
care. How  long  does  it  take  today? 

Mr.  Holveck.  Currently  they  rely  on  their  own  data  and  it  could 
take  3  to  4  years.  The  average  would  probably  be  3  years  from  the 
time  the  technology  is  introduced  to  the  time  it  receives  a  reim- 
bursement code.  We  have  had  this  issue  with  one  of  our  cardio- 
vascular drugs. 

Mr.  BuTlR.  Now  put  it  in  context  for  me,  if  you  will.  Is  this  during 
the  application  process  at  FDA  that  they  are  looking  at  or  is  it 
after  the  approval  by  FDA? 

Mr.  Holveck.  Once  it  is  approved  and  commercially  available. 
Once  it  is  commercially  available,  then  they  start — ^you  have  to 
apply  and  then  they  will  start  to  track  the  data  and  they  will  issue 
a  code. 

Mr.  Burr.  So  the  individuals  that  are  covered  under  their  gov- 
ernment health  care  plan — Medicare — could  potentially  have  to 
wait  up  to  3  years  before  a  new  therapy  or  device  might  be  eligible 
to  be  used  on  them? 

Mr,  Holveck.  That  is  correct.  In  the  meantime  the  hospital  is 
straddled  with  that  extra  charge  or  some  way  to  fit  it  into  their 
cost  structure  to  accommodate  the  new  technology.  That  is  correct. 
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Mr.  Burr.  From  a  policy  standpoint,  if  we  were  to  pass  a  law 
that  said  you  can  never  use  the  new  technology  until  there  is  a  re- 
placement for  the  new  technology  and  then  you  can  use  that  tech- 
nology that  was  replaced,  would  we  be  accused  of  not  being  con- 
cerned with  the  quality  of  the  care  supplied  to  individuals? 

Mr.  HOLVECK.  I  think  you  would. 

Mr.  Burr.  Under  that  scenario,  aren't  we  using  antiquated  drugs 
or  devices  to  supply  service? 

Mr.  HOLVECK.  Well,  I  think  the  ability  to  use  new  technology  I 
think  is  going  to  suffer  in  the  interim. 

Mr.  Burr.  What  is  the  determining  factor  based  upon?  As  I  un- 
derstand it,  the  FDA  determines  the  safety  and  efficacy  of  the  drug 
or  device. 

Mr.  HOLVECK.  That  is  correct. 

Mr.  Burr.  What  takes  3  years  for  us  to  incorporate  that  into  the 
Medicare  system? 

Mr.  HOLVECK.  HCFA  tracks  data  and  sees  what  the  incremental 
cost  is  that  would  allow  them  to  shift  a  cost  in  the  DRG. 

Mr.  Burr.  So  their  determination  is  not  based  upon  the  effective- 
ness or  the  quality  of  care?  The  safety  and  efficacy  have  already 
been  determined. 

Mr.  HOLVECK.  That  is  correct.  It  is  the  incremental  cost  that 
would  change  the  reimbursement  rate. 

Mr.  Burr.  100  percent  cost? 

Mr.  HOLVECK.  Yes. 

Mr.  Burr.  Thank  you.  Thank  you,  Mr.  Chairman. 
Mr.  BiLiRAKis.  I  thank  the  gentleman. 
Mr.  Brown? 

Mr.  Brown.  Mr.  Holveck,  let's  talk  about  costs  for  a  moment.  I 
visited  this  week,  Monday  morning  actually,  with  Lorain  Commu- 
nity Partners  Hospital,  the  result  of  two  hospitals  that  have 
merged,  a  public  hospital  and  a  Catholic  hospital  that  have  merged 
in  the  city  of  Lorain,  where  I  live  on  Lake  Erie  in  Ohio,  a  city  of 
about  75,000  people,  high  numbers  of  low-income  residents.  This 
hospital  has  talked  about  a  lot  of  the  problems  that  Ms.  Rapp  men- 
tioned and  that  all  of  you  have  mentioned. 

One  of  the  problems,  one  of  the  largest  and  most  rapid  increases 
in  terms  of  costs  is  the  cost  of  drugs.  If  Medicare  reimbursement 
would  continue  to  fall  there  would  be  pressure  on  the  drug  manu- 
facturers, I  assume,  to  reduce  the  prices  that  they  charge  hospitals. 
In  your  view,  do  drug  manufacturers  have  in  flexibility  in  reducing 
prices  to  hospitals?  , 

Mr.  Holveck.  I  refer  to  the  fact  that  I  am  in  biotechnology  and  | 
I  do  not  know  that  I  have  an  insight  on  classical  pharmaceutical 
drug  development,  but  I  think  that  from  my  vantage  point,  running 
a  company,  it  is  a  very  costly  operation.  We  are  20  years  in  exist- 
ence and  only  went  profitable  2  years  ago  after  $1.5  billion  of  pub- 
lic funding  went  into  it. 

So  when  you  talk  about  our  abilities  or  abilities  to  reduce  costs, 
I  think  you  have  to  understand  the  infrastructure  that  we  have  to 
pay  for  up  front  in  order  to  get  that  growth  and  get  those  investors 
to  support  our  research. 

So  I  can  speak  for  only  my  particular  industry,  if  you  would,  bio- 
technology, or  my  particular  company.  I  do  not  know  that  there  is 
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a  lot  of  latitude  certainly  in  my  experience  in  terms  of  just  arbi- 
trarily reducing  costs  of  a  drug. 

Mr.  Brown.  Miss  Roberts,  I  was  struck  by  some  of  the  dif- 
ferences between  your  testimony  and  the  testimony  of  the  General 
Accounting  Office  in  the  prior  panel.  You  both  agree  that  many 
home  health  care  agencies  have  closed.  It  has  happened  in  prob- 
ably every  district  represented  up  here,  I  would  guess.  And  you 
both  agree  that  payments  have  decreased  to  home  health  agencies 
since  the  Balanced  Budget  Act  of  1997. 

You  also  heard  the  numbers  mentioned  earlier  by  the  chairman 
about  the  growth  but  GAO,  where  you  and  they  parted,  GAO  did 
not  fmd  conclusive  evidence  that  seniors'  access  to  home  health 
services  had  suffered  as  a  result.  That  is  their  evidence. 

Anecdotally  perhaps,  in  one  county  in  my  district  a  fairly  large 
home  health  agency  closed  but  others  seemed  to  pick  up  the  pa- 
tient load  that  they  had. 

What  gives  here?  GAO  is  saying — help  me  understand  this — 
GAO  is  saying  that  seniors'  access  has  not  been  compromised.  You 
are  saying  it  has. 

Ms.  Roberts.  The  number  of  beneficiaries  receiving  services 
across  the  country  are  15  percent  less  than  they  were  pre-balanced 
budget.  Our  State  is  greater  than  that. 

While  certainly  there  has  been  consolidation  of  agencies,  which 
always  makes  the  number  of  agencies  that  have  actually  closed  a 
moving  target  because,  as  you  mentioned,  agencies  come  together 
and  they  should  have  the  same  degree  of  capacity,  but  what  we  do 
know  is  that  agencies  do  not  have  the  same  degree  of  reserve. 

I  talk  about  just-in-time  staffing.  We  are  literally  faced  with 
agencies  staffing  themselves  to  the  bare  bones.  As  such,  when  un- 
expected increases  in  volume  or  patients  needing  greater  than  the 
average  degree  of  services  are  presented,  they  are,  in  fact,  not  ac- 
cepted by  the  organization.  They  literally  do  not  have  the  staff  or 
the  resources  to  provide  that  care. 

We  in  the  State  of  Rhode  Island  are  tracking  how  many  extra 
days  people  are  staying  in  hospitals  or  long-term  care  facilities  be- 
cause they  cannot  get  access  to  home  care  services.  The  cost-bene- 
fits seem  very  obvious  but,  by  the  same  token,  we  have  not  been 
able  to  successfully  make  change  on  this  policy. 

Mr.  Brown.  The  15  percent  figure  I  would  like  to  explore  now. 
GAO  surely  has  access  to  that  figure.  Why  would  they  claim  that 
seniors'  access  to  home  health  services  has  not  suffered? 

Ms.  Roberts.  I  think  one  of  the  ongoing  issues  which  has  been 
discussed  numerous  times  throughout  today  is  data,  and  what  I  am 
talking  about  is  real-time  data,  real  stories  that  are  happening  in 
our  communities.  I  think  as  HCFA  presents  their  data,  the  infor- 
mation they  present  is  consistently  dated.  Report  after  report  that 
they  cite  goes  back  to  1998  when  in  many  instances  we  were  just 
beginning  to  feel  the  first  impact  of  all  of  this. 

So  I  think  there  is  a  difference  from  being  in  the  community, 
being  in  a  real-life  situation  versus  going  on  old  information. 

Mr.  Brown.  One  last  question.  So  what  happens  to  those  15  per- 
cent that  you  say  are  underserved?  Do  they  stay  in  hospitals  a  day 
longer,  a  week  longer?  Are  they  home  with  no  assistance?  Do  they 
have  to  call  on  neighbors  and  friends  and  relatives  that  may  or 
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may  not  exist  in  each  specific  case?  Do  they  get  sicker  and  die 
sooner?  What  has  happened  to  them? 

Ms.  Roberts.  I  do  not  think  there  is  any  one  single  thing  that 
happens  to  all  those  individuals.  I  certainly  can  provide  informa- 
tion very  specific  from  our  own  State.  The  people  are  staying  in 
hospitals,  staying  in  long-term  care  facilities.  They  are  waiting  sev- 
eral days  at  home  without  care.  That  is  very  apparent. 

Their  general  condition,  I  would  suggest,  would  deteriorate  as 
they  wait.  I  do  not  know  that  I  could  give  you  any  more  specifics, 
though,  in  terms  of  what  the  outcomes  are. 

Mr.  Brown.  Are  you  willing  to  claim  that  because  they  stay  in 
hospitals  longer,  because  they  get  sicker  and  need  more  Medicare 
services  separate  from  home  care,  particularly  those  two  things,  do 
you  claim  that  it  costs  Medicare  more  money  in  the  end  to  do  this? 

Ms.  Roberts.  Absolutely. 

Mr.  Brown.  Do  you  have  evidence  of  that,  other  than  that  might 
follow  some  logic? 

Ms.  Roberts.  I  think  it  is  very  simple.  If  you  look  at  what  the 
daily  hospital  rate  is,  for  example,  an  average  rate  in  the  State  of 
Rhode  Island  is  $700  a  day.  If,  in  fact,  someone  could  go  home  and 
have  a  home  health  visit  at  less  than  $85  a  day,  it  seems  to  be  evi- 
dent that,  in  fact,  that  

Mr.  Brown.  If  you  want  to  play  those  numbers  though,  when  you 
look  at  the  incredibly  rapid  growth  of  home  care,  as  the  chairman 
pointed  out  in  his  statement  earlier,  and  the  larger  and  larger  per- 
centage of  the  Medicare  budget  that  home  care  has  taken,  has 
used,  has  consumed,  and,  at  the  same  time,  you  look  at  the  growth 
in  hospital  costs,  if  home  care  had  not  grown  so  fast,  hospital  costs 
would  have  even  gone  more  through  the  roof,  and  nursing  home 
costs? 

Ms.  Roberts.  Well,  certainly  some  people  would  draw  those  con- 
clusions. 
Mr.  Brown.  Would  you? 

Ms.  Roberts.  I  think  there  is  no  question  that  prior  to  the  bal- 
anced budget  there  did  need  to  be  some  changes  to  many  of  the 
Medicare  benefits,  home  health  included.  There  was  a  deliberate 
intention  to  move  patients  out  of  the  hospital  to  the  community  set- 
ting. In  fact,  the  home  care  community  responded  to  that  and  the 
industry  grew,  perhaps  somewhat  unchecked — I  would  not  dispute 
that.  But  again,  there  was  some  cost-shifting  that  happened  from 
inpatient  care  to  home  care  service. 

Mr.  Brown.  Thank  you,  Mr.  Chairman. 

Mr.  BiLlRAKis.  Miss  Rapp,  before  I  go  to  Mr.  Bryant,  were  you 
asked  whether  Medigap  covers  payment  for  therapy  services  once 
the  cap  is  met? 

Ms.  Rapp.  It  does  not. 

Mr.  BiLlRAKis.  It  does  not.  None  of  the  Medigap  plans  do? 

Ms.  Rapp.  No. 

Mr.  BiLiRAKlS.  Thank  you. 

Mr.  Bryant  will  inquire. 

Mr.  Bryant.  Thank  you. 

Mr.  Warden,  let  me  open  quickly  with  you.  As  the  president  of 
what  I  understand  to  be  a  major  health  care  facility,  a  hospital 
there  in  Detroit,  do  you  have  any  comments  on  Ms.  Roberts'  ques- 
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tion?  I  know  in  your  statement  you  made  a  comment  about  home 
health  care  perhaps  needing  more  payments.  Do  you  have  a  com- 
ment on  this  GAO  issue  of  access? 

Mr.  Warden.  I  would  only  say  that  in  an  integrated  system  like 
our  organization  is,  which  has  home  health  as  an  integral  part  of 
what  we  do,  home  health  is  a  strategy,  very  much  a  strategy  for 
getting  patients  out  of  the  hospital  and  reducing  costs,  the  overall 
cost  of  caring  for  that  patient  in  the  episode  of  illness.  It  really  is 
an  expense  in  our  organization,  not  a  revenue-generator. 

So  our  perspective  on  home  health,  even  though  we  have  a  huge 
home  health  operation,  is  a  little  bit  different  than  it  is  in  a  lot  of 
other  organizations. 

Mr.  Bryant.  Certainly  you  view  it  not  as  a  competitor  but  as  a 
group  that  works  together  

Mr.  Warden.  No,  we  view  it  as  very  much  an  important  part  of 
the  continuum  of  care.  We  use  outside  agencies  as  well  as  our  own 
agency,  but  we  view  it  as  part  of  a  continuum  and  try  to  provide 
the  care  at  the  right  place  and  the  right  time. 

Mr.  Bryant.  You  have  testified  on  behalf  of  a  very  large  urban 
hospital  but  are  you  aware  of  Michigan  having  rural  hospitals  that, 
because  of  the  BBA,  are  facing  extinction? 

Mr.  Warden.  Yes. 

Mr.  Bryant.  In  essence,  the  same  problem  only  multiplied  great- 
ly because  of  

Mr.  Warden.  Many  of  them  are  the  sole  provider  in  their  com- 
munity. I  think  one  of  the  reasons  I  used  the  example  is  I  think 
the  problems  for  rural  hospitals  are  equally  as  important  or  maybe 
more  important  in  some  cases  than  the  challenges  that  we  are  fac- 
ing in  urban  teaching  hospitals. 

Mr.  Bryant.  Now  that  you  mention  urban  teaching  hospitals,  my 
other  question  to  you  was  I  am  not  sure  that  has  been  discussed 
a  great  deal  today  but  again  I  had  people  come  up  yesterday  and 
talk  to  me  about  how  important  that  was  and  how  we  must  ensure 
that  more  than  adequate  funding  is  there  for  our  teaching  hospitals 
and  your  institution  is  a  teaching  hospital? 

Mr.  Warden.  Yes,  a  very  big  teaching  hospital.  As  a  matter  of 
fact,  of  the  $200  plus  million  that  I  described  for  a  5-year  period, 
the  largest  ticket  item  is  indirect  medical  education. 

Mr.  Bryant.  Dr.  Corlin,  from  the  perspective  of  a  practicing  phy- 
sician, could  you  comment  and  on  behalf  of  the  AM  A  on  this  teach- 
ing hospital  issue  and  the  need  to  fund  it? 

Mr.  Corlin.  From  the  standpoint  of  the  AMA  and  also  our  group 
is  on  staff  at  a  major  teaching  hospital,  UCLA,  and  they  are  being 
terribly  impacted.  It  is  multi-factorial. 

Part  of  the  problem  has  been  that  the  teaching  hospitals  have 
come  to  rely  enormously  on  the  money  that  comes  to  them  through 
the  Medicare  system  and  directly  from  other  sources  for  teaching. 
In  a  way,  these  cut-backs  are  cuts  of  their  last  source  of  revenue 
because  unfortunately,  and  I  know  this  goes  beyond  the  scope  of 
this  hearing  but  I  know  that  Mr.  Warden,  I  am  sure,  will  agree 
with  it,  unfortunately,  the  private  insurance  companies,  the  for- 
profit  HMOs  and  others,  do  not  contribute  their  fair  share  to  pro- 
vide for  the  graduate  medical  education  burden. 
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We  clearly  need  a  continuing  supply  of  young,  very  well  trained 
and  often  trained  in  brand  new  procedures  physicians  in  this  coun- 
try. We  have  come  to  rely  for  the  costs  of  that  training,  both  the  | 
direct  costs  and  the  indirect  costs,  which  exceed  the  direct  costs  by 
orders  of  magnitude,  on  revenues  that  come  from  patient  care  in- 
creasingly and  they  are  being  cut  back  left,  right  and  center. 

It  is  my  personal  belief,  without  being  an  administrator  in  a 
teaching  setting,  and  I  am  not  that — it  is  my  personal  belief  that 
cuts  of  this  magnitude  will  cause  substantial  reduction  in  the  avail- 
ability of  graduate  medical  education  positions  because  of  the  in- 
ability of  hospitals  to  maintain  them. 

Mr.  Bryant.  Thank  you,  Mr.  Chairman. 

Before  I  yield  back  my  nontime,  I  want  to  thank  the  panel  for 
their  patience.  I  know  they  have  been  here  all  day.  Thank  you. 

Mr.  BiLlRAKlS.  Thank  you  for  yielding  back  your  nontime. 

Without  objection,  Mr.  Burr  has  a  quick  one  question. 

Mrs.  CUBIN.  Mr.  Chairman,  I  am  back.  I  have  two  questions.  I 
will  make  it  very  quick  and  then  I  will  yield  the  balance  of  my  time 
to  Mr.  Burr. 

Mr.  BILIRAKIS.  The  gentlelady  is  recognized. 

Mrs.  CUBIN.  Dr.  Corlin,  two  things.  You  stated  that  Florida  has 
lost  the  most  money  due  to  the  BBA  and  I  absolutely  would  expect 
that  to  be  so  because  there  are  more  senior  citizens  there. 

Do  you  have  a  per  capita  figure  on  that?  And  if  you  do  not, 
maybe  you  could  get  one?  If  not,  maybe  I  can  get  one. 

Mr.  Corlin.  I  do  not  have  a  per  capita  figure.  We  took  the  $3 
billion  total  loss;  approximately  9.6  percent  of  the  Medicare  popu- 
lation resides  in  Florida,  and  that  is  how  we  arrived  at  that  figure. 

With  regard  to  Wyoming,  the  loss  in  Wyoming  is  probably  in  the 
range  of  between  $3  million  and  $4  million,  which  is  probably  pro- 
portionately an  enormous  amount  for  the  State  of  Wyoming. 

Mrs.  CUBIN.  That  is  correct.  It  truly  is. 

Now  the  chairman  said  that  he  did  not  want  this  hearing  to  turn 
into  Medicare  Choice,  and  I  do  not,  either,  but  I  have  a  question 
about  the  fairness  gap  that  has  been  discussed.  So  I  am  just  going 
to  ask  you  this  one  question,  Dr.  Corlin,  if  you  do  not  mind,  and 
then  I  will  yield  to  Mr.  Burr. 

Under  the  Balanced  Budget  Act,  Medicare  Plus  Choice  payments 
are  no  longer  based  entirely  on  Medicare  fee-for-service  rates  and 
as  a  result,  the  health  plans  say  that  a  few  years  from  now  most 
Medicare  patients  will  live  in  areas  where  Medicare  payments  to 
managed  care  plans  are  about  $1,000  less  than  fee-for-service  pay- 
ments. This  is  what  is  being  called  the  fairness  gap. 

And  saying  that  Medicare  Plus  Choice  payments  should  not  be 
allowed  to  fall  below  91  percent  of  fee-for-services  in  any  county, 
what  is  your  representative  reaction  to  that  proposal? 

Mr.  Corlin.  Well,  that  is  an  issue  which  cuts  both  ways.  The 
data  shows  that  about  a  third  of  the  counties  in  the  country  are 
counties  in  which  the  reimbursement  to  managed  care  organiza- 
tions will  exceed  the  average  for  those  of  us  who  take  care  of  fee- 
for-service  patients.  And  I  might  say  in  my  own  practice,  we  do 
both.  We  have  probably  60  or  70  percent  managed  care;  the  balance 
is  fee-for-service.  So  I  do  not  have  a  personal  ax  to  grind. 
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I  am  a  bit  rankled  by  their  statements,  particularly  given  the 
fact  that  many  of  the  for-profit  managed  care  organizations  choose 
not  to  contribute  to  graduate  medical  education  or  to  subsidizing 
uncompensated  care  for  the  poor.  They  do  not  take  risk,  yet  they 
make  profit,  which  in  my  little  educational  background  about  what 
capitalism  is  all  about,  making  profit  without  taking  risk  is  a  rath- 
er unique  situation. 

And  what  is  more  than  that,  despite  the  fact  that  they  are  being 
guaranteed  2  percent  increases  in  reimbursement,  many  of  them 
are  dropping  out  of  the  Medicare  program.  I  would  not  consider 
dropping  out  of  the  Medicare  program.  I  consider  it  an  obligation 
that  I  have  as  a  professional,  to  take  care  of  anybody  who  comes 
into  my  office. 

As  of  right  now,  the  payment  that  we  get  is  probably  about  50 
percent  of  our  billing.  If  it  goes  down,  it  is  going  to  hurt.  But  I  am 
not  going  to  stop,  like  some  of  the  HMOs  are  going  to  stop.  If  they 
want  to  talk  about  fairness,  I  am  willing  to  sit  here  all  day  long 
and  talk  to  them  about  fairness  gaps. 

Let's  have  one  of  the  CEOs  of  the  biggest  25  HMOs  in  the  coun- 
try, whose  average  income  last  year  was  $21  million,  let's  have  one 
of  those  25  people  come  here  and  I  am  willing  to  debate  fairness 
gap  with  them  all  day  long. 

Mrs.  CUBIN.  Thank  you. 

Mr.  Burr.  I  thank  the  gentlelady  for  yielding.  I  certainly  will  not 
try  to  determine  who  can  holler  the  loudest. 

Dr.  Corlin,  let  me  just  go  to  the  heart  of  one  thing  that  you  men- 
tioned, and  that  was  technology.  I  would  ask  you  how  many  times 
a  day  for  a  physician  does  a  patient  who  walks  in  the  door  who  you 
are  treating  ask  you  about  a  particular  procedure  or  a  particular 
medication  versus  you  mentioning  it? 

Mr.  Corlin.  Within  the  past  2  or  3  years,  Mr.  Burr,  that  is  hap- 
pening increasingly  frequently.  In  my  case  it  is  more  with  medica- 
tions than  procedures.  I  can  think  of  treatment  for  two  things  and 
I  think  one  of  them  may  be  the  medication  Mr.  Holveck  was  refer- 
ring to,  Enfleximed,  which  is  a  new  medication  for  Crohn's  disease, 
and  the  other  is  treatment  for  hepatitis  C. 

An  increasing  number  of  patients  come  into  my  office  for  a  con- 
sultation with  a  difficult  problem  with  either  of  those  two  diseases, 
and  after  I  have  finished  taking  their  history  and  examining  them 
and  I  begin  to  talk  about  treatment  options  with  them.  The  first 
thing  they  do  is  open  their  folder  of  everything  that  they  have 
pulled  down  off  the  web  on  the  treatment  of  one  of  those  two  condi- 
tions and  embarrassingly,  sometimes  they  are  ahead  of  me  on  it. 

So  I  find  that  very  good.  We  are  seeing  a  better  informed  group 
of  patients.  Now  all  the  information  is  not  valid,  to  be  sure,  but  a 
lot  of  it  is  and  it  is  a  sign,  I  believe,  that  the  patients  are  taking 
more  of— this  may  sound  foolish — ^but  a  personal  interest.  Since 
they  will  have  the  feeling  that  they  helped  develop  the  treatment 
plan,  I  think  they  will  be  more  complaint  with  the  treatment.  With 
a  chronic  disease  such  as  that,  that  is  a  crucial  point. 

Mr.  Burr.  Given  that  there  is  a  significant  difference  in  where 
we  are  on  health  care  based  upon  all  parties  who  have  an  oppor- 
tunity to  testify,  just  one  closing  comment. 
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It  seems  irrational  a  lot  of  times  until  you  realize  that  we  are 
in  a  system  where  the  two  ends  of  the  spectrum  are  like  this. 
Every  day  at  the  NIH  somebody  wakes  up,  goes  to  work  with  one 
thing  in  mind:  How  can  I  take  all  the  discoveries  that  were  made 
yesterday  and  put  them  on  the  Internet  so  every  researcher  in  the 
world  can  start  at  that  point  with  that  day's  work? 

And  at  the  FDA  somebody  wakes  up  every  day  and  goes  to  work 
with  one  thought  in  mind:  How  can  I  make  sure  that  no  break- 
through from  yesterday  ever  gets  on  the  Internet  until  we  have  ap- 
proved the  safety  and  efficacy?  Those  are  the  two  different  ends  of 
the  spectrum  and  I  think  that  tells  you  how  we  can  have  so  many 
different  policy  debates  as  it  relates  to  health  care,  as  well. 

I  thank  the  chairman.  I  also  thank  this  panel  for  lasting  out  the 
other  members  of  the  committee. 

Mr.  BiLiRAKlS.  Yes,  I  certainly  endorse  that.  It  is  always  terrible 
when  you  are  the  last,  I  feel,  but  you  have  done  a  terrific  job  and 
we  appreciate  it  very  much.  You  have  been  very  helpful  and  hon- 
estly, we  are  going  to  do  the  best  we  possibly  can.  Thank  you  very 
much. 

Again  you  will  respond  to  written  questions. 

[Whereupon,  at  3:55  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  material  submitted  for  the  record  follows:] 

American  Medical  Group  Association 

September  14,  1999 

Chairman  Michael  Bilirakis 
Subcommittee  on  Health  and  Environment 
2125  Rayburn 

Washington,  DC  20515   

Dear  Chairman  Bilirakis:  The  American  Medical  Group  Association  represents 
approximately  45,000  physicians  in  more  than  250  medical  groups  from  across  40 
states.  AMGA  members  are  among  the  largest  and  most  prestigious  medical  groups 
in  the  country  and  include  such  renov/ned  organizations  as  the  Mayo  Foundation, 
the  Palo  Alto  Medical  Foundation,  the  Lahey  Clinic,  the  Henry  Ford  Health  System, 
the  Cleveland  Clinic,  and  the  Permanente  Federation,  Inc.  AMGA's  mission  is  to 
shape  the  health  care  environment  by  advancing  high  quality,  cost-effective,  patient- 
centered  and  physician-directed  health  care. 

The  Balanced  Budget  Act  of  1997  (BBA)  was  the  most  significant  reform  of  the 
Medicare  program  since  its  inception  in  1965.  The  BBA  encompasses  over  300 
changes  that  have  had,  and  continue  to  have,  significant  implications  and  con- 
sequences for  medical  groups  and  the  patients  we  serve.  Multi-specialty  medical 
groups  are  unique  in  that  are  comprehensively  involved  in  all  aspects  of  health  care 
delivery  affected  by  the  Balanced  Budget  Act:  physician  services,  inpatient  and  out- 
patient hospital  care,  Medicare+Choice  health  plans,  skilled  nursing  facilities,  teach- 
ing hospitals,  and  home  health  care.  Consequently,  multi-specialty  groups  have  sus- 
tained, and  continue  to  sustain,  dramatic  revenue  reductions  which  interfere  with 
capital  budgeting  and  patient  care. 

AMGA  understands  the  need  to  eliminate  unnecessary  and  wasteful  services  and 
inefficiencies.  However,  the  reimbursement  reductions  imposed  in  BBA  '97  are  hav- 
ing a  significant  negative  impact  on  the  ability  of  medical  group  practices  to  con- 
tinue to  deliver  quality  care  to  beneficiaries  and  are  threatening  the  financial  viabil- 
ity of  many  groups.  AMGA  members  are  struggling  to  make  up  for  the  shortfalls 
caused  by  the  BBA,  yet,  rather  than  compromise  the  quality  of  services  they  pro- 
vide, groups  are  finding  it  necessary  to  cut  back  on  beneficial  services  and  uncom- 
pensated care.  For  your  review,  we  have  attached  a  few  real  examples  of  the  esti- 
mated net  revenue  impact  of  specific  items  in  the  BBA  97. 

It  is  our  understanding  that  this  fall  Congress  is  likely  to  consider  a  package  that 
would  provide  BBA  relief  to  providers  who  have  been  severely  hampered  in  their 
ability  to  serve  Medicare  patients.  Medical  groups  need  both  administrative  and  leg- 
islative remedies  if  they  are  going  to  continue  delivering  quality  care.  Relief  from 
the  Balanced  Budget  Act  should  include: 


167 

•  Relief  from  reductions  for  teaching  hospitals  and  academic  medical  centers.  BBA 

Umits  payments  for  IME,  interfering  with  teaching  hospitals'  ability  to  provide 
quality  care  to  the  poorest  and  sickest  individuals.  -AlMGA  supports  legislation 
introduced  by  Rep.  Charles  Rangel  (H.R.  1785)  and  Senators  Moynihan  and 
Kerrey  (S.  1023)  that  would  freeze  IME  payments  at  current  levels  and  prevent 
future  scheduled  BBA  cuts. 

•  Repeal  the  patient  transfer  provision.  Under  the  expanded  transfer  definition,  the 

government  pays  less  for  the  shorter  stay  but  does  not  increase  payment  for 
longer-stay  patients.  AMGA  supports  legislation  proposed  by  Senator  Grassley 
(S.  37)  and  Rep.  Jim  Nussle  (H.R.  405)  which  would  repeal  this  provision. 

•  Fix  the  way  Medicare  pays  Medicare+Choice  plans  by: 

•  Requiring  HCFA  to  implement  the  risk  adjustment  process  on  a  budget  neu- 
tral basis.  The  "risk  adjustment"  process  was  intended  to  distribute  funds 
based  on  the  health  status  of  M+C  enroUees,  however,  HCFA  has  proposed 
a  model  that  would  impose  deep  spending  cuts  in  the  M+C  program.  AMGA 
supports  H.R.  2419,  the  "Medicare+Choice  Risk  Adjustment  Amendments  of 
1999,"  introduced  by  Congressman  Michael  Bilirakis. 

•  Speed  up  implementation  of  the  risk  adjustment  mechanism,  permitted  that 
it  uses  a  reliable  database  that  takes  into  account  the  beneficiary'  heath  sta- 
tus and  medical  costs.  Many  of  our  medical  groups  care  for  a  disproportionate 
number  of  the  sicker  Medicare  population  and  nave  faced  a  sharp  reduction 
in  Medicare  payments. 

•  Require  HCFA  to  modify  the  Sustainable  Growth  Rate  (SGR)  expenditure  target. 

Currently,  there  are  significant  flaws  in  the  formula  that  is  used  to  calculate 
thie  annual  payment  update  for  physician  services.  Absent  significant  modifica- 
tions in  the  SGR,  physicians  face  payment  constraints  that  are  far  more  severe 
than  Congress  intended. 

•  Delay  implementation  of  the  prospective  payment  system  for  outpatient  depart- 

ments so  that  HCFA  can  address  and  amend  the  proposed  rule.  The  proposed 
rule  has  numerous  problems  and  would  severely  impact  medical  groups  across 
the  country.  As  proposed,  the  rule  does  not  recognize  that  integrated  systems 
have  moved  many  services  to  ambulatory  sites.  We  support  legislation  intro- 
duced by  Senator  Jeffords  (S.  1263)  and  Rep.  Mark  Foley  (H.R.  2441)  that 
would  provide  for  a  transition  period  and  limit  payments  reductions  over  three 
years. 

•  Restore  the  budget  neutrality  on  the  new  prospective  payment  system's  reim- 

bursement methodology.  The  5.7%  across  the  board  reduction  in  paym.ent  to 
outpatient  departments  imposes  an  $850  million  per  year  reduction  in  payment 
to  hospitals  that  was  not  intended  by  Congress  in  the  BBA.  Congress  intended 
that  payments  to  hospitals  should  remain  budget  neutral  under  the  new  PPS 
system.  We  support  the  steps  taken  by  Reps.  Johnson  and  Cardin,  and  Senators 
Cochran,  Kerry,  and  Rockefeller  urging  HCFA  to  restore  the  budget  neutrality. 
In  addition,  AMGA  commends  President  Clinton  for  taking  the  steps  to  introduce 
a  Medicare  reform  proposal  that  seeks  to  modernize  the  program,  introduce  private 
sector  innovations,  and  help  seniors  pay  for  prescription  drugs.  In  particular,  we 
strongly  support  the  creation  of  a  demonstration  project  of  bonus  payments  for  phy- 
sician group  practices  who  reduce  excessive  use  of  services  and  demonstrate  positive 
medical  outcomes  for  their  patients.  Based  on  our  members'  experience,  medical 
group  practices  are  leading  the  way  to  cost-effective,  high  quality  health  care 
through  integrated  financing  and  delivery  of  medical  services.  A  shared  commitment 
and  an  underlying  patient  care  mission  by  all  involved  have  produced  superior  re- 
sults in  quality  health  care  service  and  satisfaction  for  both  patients  and  providers. 
Through  organized  delivery  systems,  providers  save  time,  money,  and  resources,  and 
improve  patient  care. 

At  the  same  time,  we  are  disappointed  that  the  President's  proposal  continues  the 
pattern  of  cutting  payments  to  providers  as  a  way  to  maintain  Medicare  solvency. 
President  Clinton's  Medicare  reform  would  cost  hospitals  and  health  plans  $70  bil- 
lion over  10  years.  The  potential  for  additional  Medicare  cuts  to  medical  groups  will 
be  disastrous  because,  as  integrated  practices,  they  carry  the  burden  of  the  full 
scope  of  reductions. 

While  we  recognize  the  need  to  eliminate  inefficiencies  and  wasteful  services,  the 
Federal  government  cannot  finance  and  expand  the  Medicare  system  by  cutting  pro- 
vider reimbursements.  The  President's  proposed  reductions  come  on  the  heels  of 
Medicare  spending  reductions  contained  in  the  Balanced  Budget  Act  of  1997.  and 
will  reduce  our  ability  to  provide  quality  services  that  the  elderly  depend  on.  While 
the  President's  estabhshment  of  a  $7.5  bilHon  provider  set-aside  fund  appears  to 
recognize  that  the  BBA  97  reductions  were  too  harsh,  this  funding  level  is  insufii- 
cient  to  address  reimbursement  inadequacies  and  does  little  to  ensure  that  Medicare 
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beneficiaries  will  continue  to  have  stable  access  to  health  care  providers.  More  im- 
portantly, the  $7.5  billion  would  result  in  battles  among  the  provider  community  to 
determine  who  is  most  worthy  of  relief. 

Rather  than  implement  further  reductions  at  the  expense  of  health  care  delivery, 
Congress  needs  to  do  two  things:  First,  Congress  needs  to  fix  the  unintended  con- 
sequences of  the  Balanced  Budget  Act.  This  will  ensure  that  Medicare  beneficiaries 
will  continue  to  receive  quality  and  cost-effective  care  from  providers  and  medical 
groups.  Second,  if  solvency  of  the  Medicare  program  is  to  be  sustained.  Congress 
needs  to  fundamentally  restructure  and  modernize  the  Medicare  program.  Such  a 
system  should  be  based  on  the  principles  of  patient  choice,  competition,  innovation, 
a  defined  role  for  the  government,  and  should  adopt  marketplace  innovations.  Con- 
tinuing to  reduce  provider  reimbursements  as  a  part  of  reform  is  not  a  viable  option. 

We  appreciate  your  taking  our  views  into  consideration.  We  look  forward  to  work- 
ing with  Congress  on  Medicare  reform  and  adjustments  to  the  Balanced  Budget  Act 
of  1997.  Please  do  not  hesitate  to  contact  AMGA  if  you  have  any  questions  or  con- 
cerns. 

Sincerely, 

Donald  W.  Fisher,  Ph.D.,  CAE 
I  Chief  Executive  Officer 

Cc:  Majority  Leader  Trent  Lott,  Minority  Leader  Tom  Daschle,  Speaker  Dennis 
Hastert,  Minority  Leader  Dick  Gephardt,  Majority  Leader  Dick  Armey,  Senator  Wil- 
liam V.  Roth,  Jr.,  Senator  Daniel  Patrick  Mojaiihan,  Congressman  Tom  Bliley,  Con- 
gressman Bill  Archer,  Congressman  Bill  Thomas,  Congressman  Charles  Rangel, 
Congressman  Fortney  Pete  Stark,  Senate  Finance  Committee,  Commerce  Com- 
mittee, Ways  and  Means  Committee,  Administrator  Nancy-Ann  DeParle,  Mr.  Chris- 
topher Jennings,  and  Dr.  Robert  Berenson. 


Mayo  Foundation — Rochester,  Jacksonville,  and  Scottsdale 

(in  millions  of  dollars) 


BBA  Reductions 

1998 

1999 

2000 

2001 

2002 

2003 

Total 

Reduction  to  IME  payment  Rate   

6.4 

13.9 

20.5 

26.5 

28.5 

30.7 

120.1 

PPS-exempt  unit  TEFRA  rates   

1.0 

1.0 

0.9 

0.8 

0.7 

4.3 

Reduction  to  Federal  capital  Payments  

5.1 

5.6 

6.0 

6.5 

6.7 

6.8 

31.7 

Transfer  DRGs   

0.6 

2.5 

2.5 

2.5 

2.5 

2.5 

12.6 

Outpatient  PPS  (assume  5%  reduction)  

0.3 

0.7 

0.7 

0.7 

0.7 

0.7 

3.5 

Outpatient  formula-driven  overpayments   

1.1 

1.7 

1.8 

1.9 

2.0 

2.1 

9.4 

Eliminate  IME  payment  on  outliers  

3.4 

3.8 

3.6 

3.6 

3.8 

4.1 

19.0 

SNF  prospective  payment  

3.0 

'  6.0 

9.0 

12.0 

12.0 

42.0 

Reduction  to  bad  debts   

0.1 

0.1 

0.1 

0.1 

0.1 

0.4 

HHA  reduction  to  limits  and  PPS0.5  

0.5 

0.5 

0.5 

0.5 

0.5 

0.5 

2.5 

Medicare  Part  B  physician  fee  schedule   

3.0 

6.0 

9.0 

12.0 

12.0 

42.0 

Total  Reductions  

18.3 

35.6 

45.5 

54.9 

60.4 

63.0 

259.3 

Henry  Ford  Health  System— Detroit,  Ml 

(in  millions  of  dollars) 


BBA  Reductions 

1998 

1999 

2000 

2001 

2002 

Total 

PPS-Hospital  Payment  Update  

5.2 

8.9 

12.5 

14.7 

17.0 

58.3 

IME  Adjustments  

3.2 

5.7 

8.2 

10.7 

107 

38.5 

Capital  Payment  for  PPS  Hospitals  

3.3 

3.3 

3.3 

3.3 

3.3 

16.5 

Transfer  ORG  Provision  

3.1 

3.1 

3.1 

3.1 

12.4 

Disproportionate  Share  Payments  

0.1 

0.2 

0.2 

0.3 

0.4 

1.2 

Bad  Debt  Payments   

0.5 

0.8 

0.9 

0.9 

0.9 

4.0 

Formula  Driver  Overpayments  

2.9 

2.9 

2.9 

2.9 

2.9 

14.5 

Outpatient  PPS  

4.8 

9.6 

9.6 

24.0 

Physicians  Single  Conversion  Factor  

1.0 

1.0 

1.0 

1.0 

1.0 

5.0 

Physician  Practice  Expense  RVUs  

0.6 

1.0 

1.4 

1.8 

4.8 

Home  Health  Interim  Payment  System   

1.0 

1.0 

Sustainable  Growth  

1.2 

1.7 

1.2 

1.2 

5.3 

HMO  2%  Cap   

2.2 

4.6 

TBD 

TBD 

TBD 

6.8+ 

Risk  Adjusting  Scheme  

N/A 

N/A 

TBD 

TBD 

TBD 

TBD 

User  Fees   

525,000 

620,000 

651,000 

684.000 

718,000 

3.2 

169 


Henry  Ford  Health  System— Detroit,  Ml— Continued 

(in  millions  of  dollars) 


BBA  Reductions  1998         1999         2000         2001         2002  Total 


Total  Reduction   19.9       32.9       39.3       49.8       52.6  195.5+ 


Lahey  Clinic — Burlington,  MA 


BBA  Cuts  1998  1999  2000  2001  2002  Total 


PPS  Hospital  Updates   1,295,081  2,466,203  3,379,178  3,964,511  4,578,043  15,683,016 

Formula  Driven  Overpayment   850,000  850,000  850,000  850,000  850,000  4,250,000 

IME    1,322,000  2,555,000  3,266,000  4,199,000  4,199,000  15,241,000 

IME  Managed  Care    562.500  1,500,000  2,200,000  2,900,000  3,480.000  10,642,500 

Transfer  Policy    —  1,000,000  1,000,000  1,000,000  1,000,000  4,000,000 

APC   —  —  1,00.000  2,000,000  2,000,000  5,000,000 

Single  Conversion  Factor   750,000  1,000,000  1,000,000  1,000,000  1,000,000  4,750,000 

Resource-Based  Practice  Expense 

RVU   —  300,000  700,000  1,100,000  1,500,000  3,600,000 

Total  Reduction   3.654,581  6,371.203  8.995.178  11.213.511  11,647.043  41.881.516 


American  Medical  Group  Association 

July  30,  1999 

Health  Care  Financing  Administration 
Department  of  Health  and  Human  Services 
Room  309-G  Hubert  Humphrey  Building 
200  Independence  Avenue,  SW 
Washington,  DC  20201 

Re:  HCFA-1005-P 

On  behalf  of  the  American  Medical  Group  Association,  I  appreciate  the  oppor- 
tunity to  provide  comments  on  the  proposed  rule  that  establishes  a  prospective  pay- 
ment (PPS)  system  for  Medicare  outpatient  services,  published  September  8,  1998, 
in  the  Federal  Register, 

AMGA  represents  over  250  physician-owned  and  managed  group  practices  and 
multi-specialty  medical  groups.  In  direct  response  to  market  forces,  physicians  are 
increasingly  joining  or  forming  larger  multi-specialty  groups,  and  integrating  with 
other  health  care  entities  such  as  hospitals,  ambulatory  care  facilities,  and  insurers. 
The  goal  of  group  practices  is  to  create  seamless  delivery  systems  to  offer  the  full 
continuum  of  care  under  the  same  corporate  umbrella.  Many  of  our  group  practices 
are  highly  integrated  health  care  delivery  systems,  with  multiple  facilities,  pro- 
grams and  locations. 

We  are  very  concerned  that  the  proposed  rule  does  not  recognize  an  integrated 
delivery  system  organizational  model  in  which  there  are  multiple  parts  delivering 
medical  care  to  a  population.  The  rule  appears  to  be  modeled  for  smaller,  less-inte- 
grated entities  that  are  organized  around  one  or  two  free-standing  hospitals  with 
ambulatory  services  directlv  flowing  from  the  activities  of  a  single  hospital  and  pri- 
vate practice  physicians.  The  proposed  rule  does  not  take  into  account  the  kinds  of 
organizations  structures  that  are  common  to  larger  delivery  systems,  such  as  the 
Palo  Alto  Medical  Foundation,  the  Cleveland  Clinic  Foundation,  and  the  Henry  Ford 
Health  System.  We  are  concerned  that  the  proposed  rule,  as  drafted,  will  limit  bene- 
ficial integration,  will  lead  to  unfair  payment,  and  will  adversely  impact  beneficiary 
access  to  service  and  quality  of  care.  .        j   i  •  •  i 

In  a  large  integrated  delivery  system  specialized  administrative  and  climcal  re- 
sources such  as  in-patient  hospital,  ambulatory  care,  home  health  care,  durable 
medical  equipment,  etc.  are  organized  under  one  overall  umbrella,  to  provide  seam- 
less medical  care  to  a  community  population.  Under  the  Proposed  Rule,  the  "mam 
provider"  which  is  likely  to  be  a  hospital,  is  required  to  exercise  ultimate,  total  con- 
trol over  all  the  other  parts  of  a  system  of  care.  However,  in  an  integrated  delivery 
system,  it  is  not  always  the  hospital  which  exercises  such  control  but  rather  the  sys- 
tem as  a  whole.  The  concept  of  one  hospital  with  a  discrete  network  of  ambulatory 
sites  does  not  hold  in  the  case  of  larger  systems.  The  history  and  culture  of  the  phy- 
sician group  practices  is  to  create  coordination  and  collaboration  across  sites  which 
results  in  a  further  blurring  of  lines  between  specialty  and  primary  care,  ambula- 
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tory  and  inpatient  care.  The  result  is  a  health  care  system  that  does  not  mimic  the 
traditional  patterns. 
A  discussion  of  some  of  our  main  concerns  with  the  proposed  rule  follows: 

Line  of  Demarcation  Between  Procedures  Covered  Only  in  Inpatient  Settings  and 
Those  Covered  in  Outpatient  Departments  and  Ambulatory  Surgery  Centers 

We  believe  the  attempt  by  HCFA  to  create  a  list  of  exclusively  inpatient  proce- 
dures is  in  error  and  should  be  withdrawn.  Medicine  is  evolving  too  rapidly  for  such 
a  list  to  ever  be  current.  In  a  cursory  review,  we  identified  over  30  procedure  codes 
that  are  on  the  inpatient-only  list  that  currently  are  performed  in  both  settings,  de- 
pending on  patient  condition.  At  best,  the  list  would  have  the  effect  of  freezing  in 
place  inpatient  procedures  when  they  may  be  safely  accomplished  in  the  outpatient 
department  or  ambulatory  surgery  center.  At  worst,  it  would  require  care  now  safely 
provided  in  outpatient  departments  to  be  returned  to  the  inpatient  setting. 

This  would  have  the  unintended  effect  of  adding  costs  unnecessarily  to  the  Medi- 
care Program.  What  is  needed  is  not  a  rule  that  prescribes  what  may  or  may  not 
be  done  in  inpatient  settings,  but  rather  physician  discretion,  based  on  the  patient's 
condition,  to  determine  what  site  of  care  is  most  appropriate.  Rather  than  attempt- 
ing to  list  all  inpatient  procedures,  patients  and  the  Medicare  Program  would  be 
better  served  by  establishing  some  generic  criteria  related  to  patient  care  that  would 
assure  that  care  is  safely  provided  in  the  appropriate  setting.  This  approach  would 
allow  for  the  needed  flexibility  for  the  program  to  adapt  to  changing  medical  prac- 
tice. 

Treatment  of  Academic  Health  Centers 

We  support  an  education  adjustment  to  payments  in  hospital  outpatient  settings. 
As  care  is  increasingly  provided  in  hospital  outpatient  departments,  so  too  has  resi- 
dency training  with  its  attendant  costs.  Your  own  data  show  that  care  costs  are 
more  expensive  for  hospital  outpatient  departments  of  academic  medical  centers.  It 
only  makes  sense  that  you  honor  what  your  own  data  analysis  has  demonstrated. 

Definitions  and  Criteria  for  Hospital  Based  Entities 

While  we  understand  and  support  the  intent  of  your  effort,  we  believe  the  pro- 
posed rule  is  far  too  administratively  complex  and  detailed.  The  rules  would  have 
the  effect  of  forcing  many  differing  relationships,  while  provider  based,  into  a  single 
mold,  which  simply  is  in  conflict  with  the  many  real  world  variations.  It  is  not  nec- 
essary to  have  such  detailed  regulatory  requirements  in  order  to  define  a  provider 
based  entity.  Below  is  an  itemization  of  our  concerns. 

General  Reporting  Requirements  to  HCFA — In  any  acquisition  or  any  mate- 
rial change  in  status  related  to  provider  based,  the  main  provider  is  required  to  re- 

Eort  to  HCFA  to  obtain  approval  of  provider  based  status.  The  main  provider  would 
e  required  to  provide  ". . .  all  information  needed  for  a  determination ..."  A  carefiil 
reading  of  the  details  of  this  proposed  rule  find  that  the  amount  of  information  nec- 
essary could  be  exhaustive,  depending  on  the  level  of  "proof  required  by  the  HCFA 
regional  office.  This  will  add  a  heavy  burden  to  a  system  that  already  functions 
poorly.  There  are  over  10,000  sites  which  providers  believe  should  be  treated  as  pro- 
vider-based and  which  would  require  review  and  approval  under  HCFA's  proposal. 
This  number  could  be  much  greater  depending  on  HCFA's  interpretation  of  the 
scope  of  the  rule. 

Furthermore,  there  is  no  requirement  related  to  timely  response  by  HCFA.  If  a 
provider  is  kept  waiting  months  for  approval  of  a  site  and  is  barred  from  billing 
until  such  approval  is  granted,  HCFA  is  violating  the  statutory  requirement  to 
make  timely  interim  payments.  It  is  not  fair  to  bar  providers  from  billing  and  re- 
ceiving payments  while  waiting  for  their  requests  to  be  approved. 

AMGA  supports  a  reqmrement  for  a  deadline  for  agency  response  after  which,  if 
not  met,  the  affected  parties  can  move  ahead  with  a  presumption  of  provider  based 
status.  Second,  we  support  the  creation  of  a  basic  form  that  specifies  the  types  of 
documentation  a  provider  needs  to  submit  to  obtain  prior  approval  so  that  the  pro- 
vider is  not  left  in  the  position  of  having  to  guess  at  what  is  needed  and  what  will 
be  satisfactory.  The  final  rule  needs  to  be  extremely  clear  on  precisely  what  docu: 
mentation  a  provider  needs  to  submit  to  obtain  provider-based  status  for  a  site. 
Last,  we  believe  that  these  provisions  should  not  go  into  effect  until  the  Agency  is 
prepared  to  handle  the  requests.  Otherwise,  very  quickly  a  significant  backlog  will 
result 

Ownership  and  Control — We  believe  the  ownership  and  control  requirement  of 
100%  ownership  by  the  provider  is  unduly  restrictive.  Majority  ownership  is  far 
more  reasonable  and  relevant  to  business  relationships  and  still  has  main  provider 
control. 
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Administration  and  Reporting 

We  believe  the  requirement  that  "...reporting  relationship  to  the  main  provider 
that  is  characterized  by  the  same  frequency,  intensity  and  level  of  accountability 
that  exists  in  the  relationship  between  the  main  pro^/ider  and  one  of  its  depart- 
ments ..."  is  unreasonable  in  that,  depending  on  the  particular  entity  in  question, 
differing  levels  of  reporting  are  more  appropriate.  Some  department  will  receive 
greater  attention  because  of  the  nature  of  the  services  furnished  in  them  or  because 
of  problems  or  changes  that  arise.  The  degree  of  interrelationship  on  the  part  of  the 
hospital  outpatient  department  is  by  definition  bound  to  be  more  extensive  than  it 
will  be  for  a  SNF  or  home  health  agency  or  ambulatory  surgery  center.  To  require 
the  same  detailed  reporting  level  for  entities  which  function  in  substantially  dif- 
ferent ways  is  too  restrictive.  Again,  it  gets  into  "level  of  proof  arguments  which 
can  be  subjective  and  take  up  an  enormous  amount  of  time  in  attempting  to  show 
equivalence.  If  HCFA  maintains  some  specificity  in  the  final  rule,  the  language 
should  be  modified  to  state  that  communications  between  the  site  and  the  main  pro- 
vider should  be  of  the  same  frequency  and  nature  as  between  the  main  provider's 
administration  and  other  similarly  situated  departments. 

We  agree  with  the  integration  of  certain  basic  f\inctions,  such  as  billing,  records, 
human  resources  payroll,  employee  benefit  packages,  salary  structure  and  pur- 
chasing. The  integration  of  these  functions,  coupled  with  a  simplified  reporting  re- 
quirement should  suffice  in  demonstrating  the  provider-based  relationship.  A  main 
provider  and  a  site  seeking  provider-based  status  can  be  administratively  integrated 
yet  still  maintain  its  own  billing  or  conduct  a  number  of  administrative  functions 
from  the  site. 

Clinical  Integration 

The  clinical  integration  requirement  is  too  prescriptive.  We  agree  with  the  general 
mandate,  but  disagree  with  the  amount  of  specificity  you  have.  It  does  not  allow 
for  variation  in  arrangements  in  large,  complex  organizations.  First  of  all,  the  pro- 
posed rule  requires  the  site's  medical  director  to  have  a  "day-to-day"  reporting  rela- 
tionship with  the  medical  director  of  the  main  provider.  However,  there  is  often  no 
need  for  daily  contact  and  often  the  medical  director  works  part-time  or  only  a  few 
hours  a  day.  In  addition,  there  is  a  wide  variety  in  titles  and  management  structure 
from  provider  to  provider.  Second,  we  do  not  agree  with  the  decision  that  the  main 
provider  must  have  an  inpatient  service  in  order  to  monitor  and  control  an  out- 
patient service.  As  medical  science  advances  and  providers  become  increasingly 
aware  of  how  to  treat  patients  more  efficiently,  more  services  are  moving  to  the  out- 
patient setting,  leading  to  the  elimination  of  the  inpatient  service.  This  practice  is 
leading  to  better  care  and  lower  costs.  Further,  in  your  language  you  have  a  lot  of 
". . .  we  would  expect  to  see ..."  Either  it  is  a  requirement  or  not. 

The  "sam^e  campus"  requirement  is  archaic.  In  today's  world,  providers  sprawl 
across  large  geographic  regions  and  are  not  single  site.  If  one  meets  the  other  inte- 
gration requirements,  the  special  requirements  for  those  not  on  campus  are  not  nec- 
essary. 

Specific  Ambulatory  Patient  Classification  Groups 

We  are  aware  that  you  have  received  many  comments  from  many  specialties  and 
associations  concerning  particular  concerns  with  the  proposed  groupings  and/or  pay- 
ment adequacy.  Below  are  some  particular  areas  where  we  have  special  concern. 

APCs 

In  defense  of  adopting  the  APC  system,  HCFA  argues  that  development  of  indi- 
vidual payment  rates  would  imply  a  level  of  precision  that  is  inappropriate  to  the 
quahty  of  available  data.  While  the  data  on  the  costs  of  hospital  outpatient  services 
is  imperfect,  using  the  APC  structure  on  data  of  questionable  accuracy  is  not  an  ap- 
propriate solution.  AMGA  believes  that  using  unreHable  and  questionable  data  as 
the  basis  of  the  APC  system  would  simply  introduce  additional  sources  of  error  in 
the  payment  system. 

If  HCFA  is  committed  to  using  the  APCs  as  the  basis  of  payment  for  HOPD  serv- 
ices, significant  restmcturing  to  create  more  homogeneous  groupings  will  be  nec- 
essary. Under  the  proposed  rule,  many  HOPD  services  have  not  been  assigned  to 
an  appropriate  APC  Group  and  thus  the  associated  payment  rate,  which  is  based 
on  the  median  costs  of  all  procedures  in  the  APC,  is  skewed  and  does  not  reflect 
the  true  costs  of  the  services  in  that  APC.  Careful  construction  of  the  APCs  is  crit- 
ical to  the  vaHdity  of  HCFA's  proposed  payment  system.  Currently,  APCs  include 
very  heterogeneous  service  groups  that  have  payment  rates  that  do  not  reimburse 
appropriately  for  many  of  the  services  they  include.  We  strongly  urge  HCFA  to  con- 
struct APCs  so  that  they  are  consistent  in  terms  of  the  packaged  services  typically 
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required  for  each  procedure.  APCs  should  be  similarly  homogeneous  with  respect  to 
operating  and  recovery  room  use,  observation  care,  specialized  medical  and  surgical 
supplies  and  blood  products. 

Even  if  HCFA  succeeds  in  substantially  improving  the  APCs,  some  procedures 
should  be  individually  priced.  Under  the  proposed  rule,  HCFA  packages  the  costs 
of  Medicare-covered  pharmaceuticals  in  APC  groups.  AMGA  is  concerned  that  pack- 
aging all  Medicare-covered  drugs  and  biologicals  in  APCs  may  jeopardize  patient  ac- 
cess to  innovative  and  important  therapies.  However,  these  APCs  are  especially  un- 
dervalued and  do  not  even  come  close  to  adequate  reimbursement  for  today's  thera- 
pies, especially  their  drug  components.  Given  a  substantial  disparity  between  reim- 
bursement and  the  cost  of  providing  new  drugs  and  therapies,  hospitals  may  opt  for 
less  expensive,  but  less  effective  treatments  to  mitigate  financial  losses.  Without 
adequate  means  for  reimbursing  the  cost  of  certain  drugs  and  therapies  and  an  in- 
ability to  keep  pace  with  the  rapid  advances  in  this  field,  HCFA  may  unintention- 
ally discourage  use  of  some  highly  beneficial  therapies.  AMGA  urges  HCFA  to  con- 
tinue to  make  separate  payments  for  all  Medicare-covered  drugs  because  payment 
rates  are  often  too  low  and  do  not  take  into  account  the  higher  costs  of  many  newer 
drugs. 

Anti-dumping  requirements 

AMGA  opposes  the  new  requirement  that  hospital  outpatient  departments,  on  the 
main  premises  of  the  hospital,  comply  with  the  anti-dumping  rules.  No  matter  how 
fully  integrated  with  a  hospital  an  outpatient  department  may  be,  it  does  not  pro- 
vide the  fiill  range  of  services  as  a  hospital,  including  emergency  services.  These  fa- 
cilities may  be  specialized  clinics  providing  limited  services,  and  may  be  several 
miles  away  from  its  parent  hospital. 

Physician  Supervision 

This  proposal  ignores  that  some  allied  health  practitioners  are  permitted  by 
HCFA  to  practice  without  physician  supervision  such  as  nurse  practitioners,  physi- 
cian assistants,  etc.  HCFA's  regulations  clearly  extend  Medicare  Part  B  coverage  to 
these  services.  It  doesn't  make  sense  to  impose  greater  supervision  requirements  in 
a  provider-based  setting  than  for  the  same  services  in  other  settings.  This  must  be 
corrected  in  the  final  rule.  In  addition,  most  partial  hospitalization  services  are  fur- 
nished by  clinical  social  workers  or  other  licensed  personnel  who  are  working  well 
within  the  scope  of  their  licenses.  Here  again,  the  final  rule  should  not  require  di- 
rect physician  supervision. 

Conclusion 

We  appreciate  the  work  the  Agency  has  undertaken  in  an  attempt  to  develop  the 
Ambulatory  Patient  Classification  system  for  hospital  outpatient  department  and 
ambulatory  surgery  center  payments.  It  is  a  difficult  task  and  the  NPRM  has  served 
as  a  useful  platform  for  analysis  and  debate.  However,  the  proposal  is  far  from  a 
completed  product  and  needs  still  more  analysis  prior  to  implementation.  It  is  for 
this  reason  that  we  recommend  that  it  be  re-proposed  rather  than  moving  to  a  final 
rule,  or  a  final  rule  with  comment.  Either  of  the  latter  two  alternatives  will  leave 
us  with  a  badly  distorted  payment  system  with  unknown  consequences  for  both 
beneficiaries  and  providers. 
Sincerely, 

Donald  W.  Fisher,  Ph.D. 

Chief  Executive  Officer 


Prepared  Statement  of  the  American  Academy  of  Family  Physicians 

The  88,000  members  of  the  American  Academy  of  Family  Physicians  would  like 
to  provide  the  following  comments  on  the  impact  of  the  Balanced  Budget  Act  of  1997 
(BBA)  on  graduate  medical  education.  Included  in  this  statement  are  the  specific 
problems  with  the  Act  and  the  Academy's  recommendations  for  solving  them.  All  of 
the  relief  the  Academy  seeks  can  be  achieved  in  the  provisions  of  the  Graduate  Med- 
ical Education  Technical  Amendments  Act  of  1998  (H.R.  1222),  and  we  urge  you  to 
include  this  bill  in  any  legislation  you  craft  to  remedy  problems  with  the  BBA.  We 
are  pleased  that  the  House  Commerce  Subcommittee  on  Health  is  reviewing  how 
this  significant  law  is  impacting  cost  savings  and  patient  care. 

BACKGROUND 

The  Academy  has  had  a  long-standing  interest  in  graduate  medical  education  be- 
cause of  our  commitment  to  a  rational  physician  workforce  policy  that  both  discour- 
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ages  an  oversupply  of  physicians,  and  encourages  increased  training  of  those  physi- 
cian specialties  in  short  supply.  Our  organization  has  produced  and  updated  regu- 
larly a  number  of  poHcies  on  physician  workforce  issues,  as  well  as  specific  GME 
recommendations.  Recently,  the  Academy  undertook  a  year  long  process  to  revise 
our  physician  workforce  recommendations  with  the  goal  of  supporting  efforts  to  en- 
sure that  all  Americans  have  access  to  primary  care  services;  that  the  needs  of  un- 
derserved  rural  and  urban  populations  are  met;  and  that  evolving  managed  care  de- 
livery systems  have  an  adequate  supply  of  an  appropriate  mix  of  primary  care  phy- 
sicians. 

In  addition,  the  Academy  has  long  been  concerned  that  graduate  medical  edu- 
cation in  the  US  is  currently  financed  by  the  Medicare  program  without  sufficient 
incentives  to  reduce  the  oversupply  of  physicians  or  ensure  appropriate  distribution 
of  physicians  by  geographic  location  and  specialty.  Although  there  are  several  harm- 
ful consequences  as  the  result  of  this  disconnect  between  Medicare  policy  and  physi- 
cian workforce  needs,  one  of  our  primary  concerns  is  the  imbalance  between  primary 
care  and  subspeciaHst  physicians  in  this  country. 

CHANGES  NECESSARY  AS  A  RESULT  OF  THE  BALANCED  BUDGET  ACT  OF  1997 

In  general,  the  Balanced  Budget  Act  of  1997  contains  several  graduate  medical 
education  policies  advocated  by  the  Academy  for  years.  The  Academy  supports  a 
limit  on  the  number  of  medical  residents,  and  we  also  support  GME  payments  for 
training  in  non-hospital  sites  and  the  carve-out  of  payments  to  teaching  hospitals 
from  the  average  adjusted  per  capita  cost.  However,  we  have  supported  these  poli- 
cies in  conjunction  with  specific  protections  for  needed  primary  care  programs.  Such 
protections  are  absent  from  the  law  and  regulations.  In  fact,  the  only  section  of  the 
Act  that  includes  an  acknowledgment  of  the  importance  of  primary  care  training 
programs  is  the  demonstration  project,  which  allows  incentive  payments  for  vol- 
untary reduction  in  residents.  Unfortunately,  the  Act  has  had  serious  consequences 
for  family  medicine  programs. 

Some  of  the  harmful  effects  of  the  Act  are  demonstrated  in  the  following  results 
of  a  survey  of  family  medicine  training  programs,  which  was  conducted  by  the  Orga- 
nizations of  Academic  Family  Medicine. 

•  56  percent  of  family  medicine  programs  responding  that  were  in  the  process  of 

developing  new  rural  training  sites  have  indicated  they  will  either  not  imple- 
ment those  plans,  or  are  unsure  of  their  sponsoring  institutions'  continued  sup- 
port. 

•  21  percent  of  family  medicine  programs  responding  report  planning  to  decrease 

residency  slots  in  the  immediate  future. 

•  The  majority  of  those  family  medicine  programs  that  are  planning  to  decrease 

residency  slots  are  the  sole  residency  program  in  a  teaching  hospital.  (This 
means  these  family  practice  programs  have  no  alternative  way  of  achieving 
growth  such  as  decreasing  other  specialty  slots  within  the  1996  cap  on  posi- 
tions.) 

•  Due  to  significant  training  out  of  the  hospital,  most  family  medicine  residency  re- 

spondents did  not  have  their  fiill  residency  positions  captured  in  the  1996  cost 
reports  upon  which  the  reimbursement  is  based,  causing  a  loss  of  Medicare  rev- 
enue compared  to  most  other  specialties  that  train  almost  exclusively  in  the 
hospital. 

Following  are  the  Academes  four  recommendations  for  solving  these  problems. 
These  provisions  are  included  in  H.R.  1222. 

Supporting  Residency  Training  in  Ambulatory  Sites 

H.R.  1222  would  treat  all  hospitals  sponsoring  residency  programs  fairly — not  just 
those  that  were  training  residents  in  the  hospital  in  1996— by  including  those  resi- 
dents who  were  training  in  the  community  in  the  cap.  As  you  know,  the  BBA  capped 
the  number  of  residency  slots  in  an  institution,  a  number  that  determines  the 
amount  of  indirect  graduate  medical  education  funding  (IME)  the  institution  re- 
ceives. Without  "resetting"  the  caps,  the  residency  programs  that  were  training  resi- 
dents in  the  community  in  1996  will  have  their  Medicare  IME  cap  lowered  and  re- 
ceive less  funding  in  subsequent  years.  Ironically,  while  one  intent  of  the  Act  was 
to  encourage  ambulatory  training  by  providing  IME  support  after  1998,  the  Act  in- 
advertently did  not  account  for  those  residents  who  were  already  training  outside 
of  the  institution  at  the  time,  such  as  family  medicine  residents.  The  Academy  sup- 
ports Medicare  funding  for  all  residents  training  outside  of  the  hospital. 

Providing  Limited  Growth  to  Single  Residency  Program  Hospitals 

H.R.  1222  would  allow  hospitals  that  sponsor  only  one  residency  program  to  in- 
crease their  resident  count  by  one  per  year,  up  to  a  maximum  of  three,  to  meet  com- 
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munity  needs  for  primary  care  physicians.  Under  the  BBA,  a  hospital  with  several 
residency  programs  can  move  positions  from  less  popular  subspecialty  programs  to 
high-demand  primary  care  programs,  such  as  family  medicine,  to  meet  tne  residency 
caps.  By  contrast,  a  hospital  with  only  one  program  does  not  have  this  option.  Ap- 
proximately 300  hospitals  sponsor  only  one  residency  program;  191  are  in  family 
medicine. 

Supporting  Residency  Programs  Under  Development 

H.R.  1222  bill  would  allow  a  few,  new,  family  medicine  residency  programs  that 
have  long  been  under  development  to  be  established  by  extending  the  cut-off  date 
for  new  residencies.  Specifically,  any  residency  programs  that  were  approved  after 
January  1,  1995,  and  before  September  30,  1999,  could  be  set  up.  The  BBA  set  Au- 
gust 5,  1997,  as  the  cut-off  date  for  new  residencies,  which  had  a  disproportionate, 
negative  effect  on  family  medicine  residency  programs  because  of  tne  growth  in 
these  training  programs. 

Meeting  the  Needs  of  Rural  Communities 

H.R.  1222  would  permit  the  establishment  of  new,  rural  training  programs  by  al- 
lowing urban  residency  programs  sponsoring  these  programs  to  receive  an  exception 
to  the  caps  (for  the  rural  programs  only.)  The  BBA  capped  all  residency  programs, 
but  strongly  supported  the  establishment  of  rural  programs.  This  provision  clarifies 
the  intent  of  the  Act  by  supporting  the  growth  of  rural  programs. 

CONCLUSION 

The  American  Academy  of  Family  Physicians  appreciates  the  opportunity  to  in- 
form your  deliberations  on  the  impact  of  the  BBA  on  graduate  medical  education 
system.  Thank  you  for  the  opportunity  to  provide  these  comments. 


Prepared  Statement  of  the  American  Heart  Association 

The  American  Heart  Association  urges  the  House  Commerce  Committee's  Sub- 
committee on  Health  and  Environment  to  carefully  consider  the  impact  of  the  $1500 
Medicare  outpatient  rehabilitation  services  cap  on  patients'  ability  to  receive  the 
services  needed  after  a  heart  attack  or  stroke.  The  Association  appreciates  the  Sub- 
committee's efforts  to  review  the  impact  of  the  1997  Balanced  Budget  Act  on  patient 
care  and  implores  the  Subcommittee  to  review  the  BBA  provision  establishing  the 
cap  and  the  negative  impact  it  has  had  on  patient  care. 

Cardiac  rehabilitation  and  stroke  rehabilitation  are  fundamental  to  the  recovery 
of  many  heart  disease  and  stroke  patients.  Yet,  the  arbitrary  $1500  Medicare  cap 
on  outpatient  rehabilitation  services  hinders  patients'  ability  to  receive  comprehen- 
sive care  post-incident.  In  addition,  the  cap  raises  severe  concerns  for  patients  who 
suffer  multiple  cardiovascular  events  in  a  single  year. 

Often  cardiovascular  events — stroke  in  particular — require  extensive  rehabilita- 
tive care  including  speech,  physical  and  occupational  therapy.  This  care  can  dra- 
matically improve  patients'  ability  to  recover  from  a  heart  attack  or  stroke  and  can 
improve  patients'  chances  of  avoiding  a  future  incident.  As  a  result,  access  to  proper 
and  appropriate  rehabilitative  care  after  a  heart  attack  or  stroke  is  not  only  sound 
medical  policy,  it  is  also  sound  fiscal  policy. 

The  4.2  million  patients,  families,  caregivers,  healthcare  professionals  and  con- 
cerned citizens  of  the  American  Heart  Association  ask  the  Subcommittee  to  lift  the 
arbitrary  cap  established  by  the  BBA  and  give  heart  disease  and  stroke  patients  ac- 
cess to  the  care  and  benefits  necessary  for  their  recovery. 

Thank  you  for  your  consideration  of  our  views.  We  appreciate  the  opportunity  to 
share  our  concerns  and  look  forward  to  working  with  the  Subcommittee  to  remedy 
the  situation  that  has  arisen  as  a  result  of  the  rehabilitation  cap. 


Department  of  Health  &  Human  Services 

Health  Care  Financing  Administration 

November  16,  1999 

The  Honorable  Michael  Bilirakis,  Chairman 
House  Commerce  Committee 
Subcommittee  on  Health  and  Environment 
2125  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Chairman  Bilirakis:  Thank  you  for  the  opportunity  to  testify  before  the 
House  Commerce  Committee,  Subcommittee  on  Health  and  Envi  ronment  on  Sep- 
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tember  15,  1999,  regarding  the  Balanced  Budget  Act  of  1997  and  the  impact  on  cost 
savings  and  patient  care. 

Attached  is  a  copy  of  the  edited  transcript,  along  with  answers  for  the  record,  and 
responses  to  additional  questions  submitted  after  the  hearing. 

If  you  need  any  additional  information,  please  do  not  hesitate  to  contact  me.  It 
is  essential  that  we  work  together  for  meaningful  reform.  Your  continued  interest 
and  support  are  crucial  to  the  success  of  the  Medicare  program  and  I  look  forward 
to  continuing  to  work  with  you  as  we  address  all  of  these  concerns. 
Sincerely, 

Michael  M.  Hash 
Deputy  Administrator 

Attachments 

cc:  The  Honorable  Thomas  J.  Bliley,  Jr.,  Committee  Chairman 
The  Honorable  Sherrod  Brown,  Subcommittee  Ranking  Member 
The  Honorable  Ted  Strickland 

Questions  for  the  Record  Submitted  by  Chairman  Bliley 

Question  1.  In  their  testimony,  MedPAC  says  that  "there  is  no  systematic  evi- 
dence to  date  that  beneficiaries'  access  to  care  has  been  impaired"  by  the  BBA?  Can 
you  comment  on  that  statement  and  discuss  the  access  issues  across  various  sites 
of  services,  including  hospitals,  home  health  agencies,  skilled  nursing  facilities, 
physical  and  speech  therapists,  etc.? 

Answer  1,  Thus  far,  our  monitoring  reveals  evidence  of  isolated  but  significant 
roblems.  Although  our  analysis  is  not  yet  complete,  we  are  concerned  that  some 
eneficiaries  are  not  getting  necessary  care.  For  example,  the  BBA  imposed  $1500 
caps  on  the  amount  of  outpatient  rehabilitation  therapy  services  that  can  be  reim- 
bursed, except  in  hospital  outpatient  clinics.  However,  these  caps  are  not  based  on 
severity  of  illness  or  care  needs,  and  they  appear  to  be  insufficient  to  cover  nec- 
essary care  for  many  beneficiaries.  We  have  several  industry-sponsored  analyses 
from  different  sources  of  1996  claims  data  indicating  that  approximately  12  to  13 
percent  of  therapy  patients  will  exceed  the  caps.  Beneficiary  groups  are  reporting 
many  instances  of  problems  with  this  cap,  and  we  are  very  concerned  about  their 
adverse  impact,  particularly  on  individuals  in  nursing  homes.  As  mentioned  above, 
our  IG  colleagues  have  agreed  to  study  this  problem.  We  are  providing  data  to  the 
Medicare  Payment  Advisory  Commission  so  it  can  analyze  patterns  of  therapy  serv- 
ice usage.  Ajid  we  will  continue  to  work  with  Congress  and  others  to  determine 
what  a^ustments  to  the  cap  should  be  made. 

We  are  also  concerned  that  the  new  prospective  payment  system  for  skilled  nurs- 
ing facilities  does  not  adequately  reflect  the  costs  of  non-therapy  ancillaries  such  as 
dmgs  for  high  acuity  patients.  The  HHS  Inspector  General  (IG)  found,  in  interviews 
with  hospital  discharge  planners  and  nurtiing  home  administrators,  that  less  than 
1  percent  of  nursing  home  administrators  say  the  prospective  payment  system  is 
causing  access  to  care  problems.  The  proportion  of  beneficiaries  discharged  to  skilled 
nursing  facilities  is  unchanged  from  1998,  and  hospital  lengths  of  stay  have  not  in- 
creasea.  However,  about  one  in  five  discharge  planners  say  it  takes  more  time  to 
place  Medicare  patients  in  nursing  homes.  The  IG  also  found  that  both  nursing 
home  administrators  and  hospital  discharge  planners  say  nursing  facilities  are  re- 
questing more  information  before  accepting  patients.  About  half  of  the  nursing  home 
administrators  say  they  are  less  likely  to  accept  patients  requiring  expensive  sup- 
plies or  services  such  as  ventilators  or  expensive  medications.  About  half  also  say 
they  are  more  likely  to  admit  patients  who  require  special  rehabilitation  services 
such  as  physical  therapy  following  joint  replacement  surgery.  We  are  therefore  con- 
ducting research  that  will  serve  as  the  basis  for  refinements  to  the  resource  utiliza- 
tion groups  that  we  expect  to  implement  next  year.  We  expect  to  have  the  research 
completed  by  the  end  of  the  year  and  to  then  develop  refinements  that  we  will  be 
able  to  implement  next  October.  We  believe  these  changes  should  be  budget  neutral. 
However,  we  are  continuing  to  review  whether  we  have  additional  administrative 
authority.  We  fully  expect  that  we  will  need  to  periodically  evaluate  the  system  to 
ensure  that  it  appropriately  reflects  changes  in  both  care  practice  and  the  Medicare 
population. 

For  home  health  care,  evaluations  by  the  GAO  and  HHS  to  date  have  not  found 
that  BBA  changes  are  causing  significant  quaUty  or  access  problems.  However,  we 
have  heard  reports  from  beneficiary  groups,  our  regional  offices,  and  others  regard- 
ing home  health  agencies  that  have  inappropriately  denied  or  curtailed  care,  and 
incorrectly  told  beneficiaries  that  they  are  not  eligible  for  services.  We  are  also  hear- 
ing reports  from  beneficiary  advocates  and  others  that  some  high  cost  patients  are 
having  trouble  finding  home  health  agencies  to  provide  the  care  they  need.  This 
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may  result  from  a  misunderstanding  of  the  new  incentives  to  provide  care  effi- 
ciently, or  from  efforts  to  "cherry  pick"  low  cost  patients  and  game  the  system.  The 
CBO  attributes  some  of  the  lower  health  spending  to  the  fact  that  agencies  are  in- 
correctly treating  the  new  aggregate  per  beneficiary  limit  as  though  it  applies  to 
each  individual  patient.  We  have  therefore  provided  home  health  agencies  with 
guidance  on  the  new  incentives  and  their  obligation  to  serve  all  beneficiaries  equi- 
tably. We  have  instructed  our  claims  processing  contractors  to  work  with  agencies 
to  further  help  them  understand  how  the  limits  work.  And,  because  home  health 
beneficiaries  are  among  the  m.ost  vulnerable,  we  are  continuing  ongoing  detailed 
monitoring  of  beneficiary  access  and  agency  closures. 

For  hospitals,  the  hospital  industry  has  submitted  data  projecting  significant  de- 
creases in  total  Medicare  margins.  Our  actuaries  believe  the  methodology  used  to 
develop  these  projections  understates  base  year  total  margins  by  approximately  7 
percent.  And,  as  the  Medicare  Payment  Advisory  Commission  (MedPAC)  has  noted, 
Medicare  costs  per  case  have  declined  for  an  unprecedented  fifth  year  in  a  row.  Hos- 
pitals may  be  having  financial  difficulties  because  Medicare  payments  no  longer  in- 
clude enough  excess  to  make  up  for  below-cost  contracts  with  managed  care  compa- 
nies or  because  of  other  market  issues  not  directly  related  to  Medicare  payment.  We 
do,  however,  share  MedPAC's  concern  that  many  small  rural  hospitals  appear  to  be 
in  especially  poor  financial  condition.  We  have  taken  administrative  steps  that  will 
help  many  rural  hospitals,  and  are  continuing  to  monitor  this  situation  closely,  as 
well. 

Question  2.  The  President,  in  his  Medicare  reform  plan  released  in  June,  said  that 
he  is  considering  delaying  the  outpatient  volume  cap  for  several  years.  Can  you  indi- 
cate whether  HCFA  will  delay  the  volume  cap? 

Answer  2.  To  help  all  hospitals  with  the  transition  to  outpatient  prospective  pay- 
ment, we  intend  to  delay  a  "volume  control  mechanism"  for  the  first  few  years  of 
the  new  payment  system.  The  law  requires  Medicare  to  develop  such  a  mechanism 
because  prospective  payment  includes  incentives  that  can  lead  to  unnecessary  in- 
creases in  the  volume  of  covered  services.  The  proposed  prospective  payment  rule 
presented  a  variety  of  options  for  controlling  volume  and  solicited  comments  on 
these  options.  Delaying  their  implementation  would  provide  an  adjustment  period 
for  providers  as  they  become  accustomed  to  the  new  system.  We  also  are  considering 
implementing  a  threeyear  transition  to  this  new  PPS  by  making  budgetneutral  ad- 
justments to  increase  payments  to  hospitals  that  would  otherwise  receive  large  pay- 
ment reductions  such  as  lowvolume  rural  and  urban  hospitals,  teaching  hospitals, 
and  cancer  hospitals.  Without  these  budgetneutral  adjustments,  these  hospitals 
could  experience  large  reductions  in  payment  under  the  outpatient  prospective  pay- 
ment system.  And,  to  help  hospitals  under  the  outpatient  prospective  payment  sys- 
tem, we  included  a  provision  in  the  proposed  rule  to  use  the  same  wage  index  for 
calculating  rates  that  is  used  to  calculate  inpatient  prospective  payment  rates.  This 
index  would  take  into  account  the  effect  of  hospital  reclassifications  and  redesigna- 
tions.  We  sent  a  letter  to  you  on  October  19,  discussing  our  plans  for  the  final  rule 
in  more  detail. 

Question  3.  In  GAO's  testimony,  they  indicate  that  the  hospital  industry  over- 
states the  impact  of  the  BBA  on  hospital  margins.  Can  you  comment  on  that  state- 
ment? 

Answer  3.  Industry  projections  show  significant  deterioration  in  hospital  margins. 
However,  our  actuaries  believe  the  methodology  used  to  develop  these  projections 
was  flawed  and  understates  base  year  total  margins  by  approximately  7  percent  in 
the  base  year.  When  adjusted  for  this  error,  alternative  2002  projections  of  total 
Medicare  margins  would  range  from  2.3  to  9.3  percent.  It  is  important  to  note  that 
the  most  recent  MedPAC  data  show  that  hospitals'  Medicare  costs  per  case  have  de- 
clined for  an  unprecedented  fifth  year  in  a  row,  and  that  hospitals'  average  Medi- 
care inpatient  margin  was  a  record  17.1  percent  in  1997.  So  despite  slower  revenue 
growth,  hospitals'  aggregate  total  margins  have  increased  steadily.  We  are,  however, 
concerned  about  MedPAC  data  suggesting  that  many  small  rural  hospitals  appear 
to  be  in  especially  poor  financial  condition,  and  about  the  combined  impact  of  all 
the  various  BBA  payment  changes  on  rural  hospitals.  The  President's  Medicare  re- 
form plan  includes  changes  to  regulations  that  would  lessen  the  impact  on  these  fa- 
cilities. 

Question  4.  The  Medicare  Payment  Advisory  Commission,  the  American  Hospital 
Association,  and  the  American  Medical  Association  do  not  support  the  use  of  the 
ambulatory  patient  classification  systems  (APCs)  and  instead  support  payment  on 
a  service  specific  fee  schedule.  Would  you  support  movement  to  a  payment  system 
that  reimburses  hospitals  on  a  specific  procedure  basis? 

Answer  4.  Our  proposed  prospective  payment  system  for  hospital  outpatient  de- 
partments (OPDs)  does,  in  fact,  define  the  unit  of  payment  based  on  the  individual 


177 


service  the  hospital  furnishes.  It  includes  things  furnished  as  an  integral  part  of  the 
procedure  or  \'isit  such  as  supphes,  anesthesia,  drugs,  blood,  recovery  room,  etc.  We 
do  not  propose  to  package  pa\Tnent  for  things  that  are  related,  but  are  not  an  inte- 
gral part  of  the  serv'ice,  such  as  ancillar\'  laboratory,  or  other  diagnostic  tests. 

Grouping  ser\'ices  is  separate  from  defining  a  unit  of  service.  Although  the  pay- 
ment is  based  on  the  indi\'idual  unit  of  service,  it  is  calculated  by  grouping  services 
that  are  similar  clinically,  and  v,-ith  respect  to  resource  use.  The  median  cost  for 
each  service  in  a  group  is  calculated  and  then  the  median  cost  of  all  services  within 
the  group  is  determined.  This  group  median  cost  is  then  used  to  calculate  a  relative 
weight  that  applies  to  the  indi\'idual  sen-dces  in  the  group.  Although  we  group  serv- 
ices to  calculate  a  group  payment  amount,  our  proposed  system  also  may  be  viewed 
as  a  fee  schedule  that  applies  the  same  pa\'ment  to  similar  services. 

We  received  a  number  of  comments  and'  recommendations  as  a  result  of  the  com- 
ment period  of  the  proposed  rule  and  are  in  the  process  of  analyzing  them.  We  will 
respond  to  these  recommendations  in  the  final  rule. 

Question  5.  As  we  know,  there  are  v.inners  and  losers  with  the  implementation 
of  every  new  pa\Tnent  system.  We  have  heard  a  lot  from  providers  who  have  com- 
plained about  the  APC  system,  but  not  from  the  ones  that  will  benefit.  Can  you 
identify  the  groups  who  have  benefited  to  us  and  explain  why  their  reiinb\irsement 
rates  went  up? 

Answer  5.  Those  pro\dders  with  more  positive  impacts  are  hospitals  that  have 
lower  than  average  costs,  or  who  used  more  accurate  procedure  coding  under  the 
current  system.  However,  these  projections  in  the  proposed  rule  are  based  on  cur- 
rent medical  and  billing  practices,  which  will  likely  change  after  the  system  is  im- 
plemented. Past  experience  tells  us  that  these  changes  tend  to  produce  much  better 
financial  impacts  on  hospitals  than  were  projected.  Attached  is  a  chart  identifying 
the  groups  who  have  benefited, 

Question  6.  There  were  considerable  problems  in  implementing  the  SNF  PPS  and 
outpatient  therapy  fee  schedule,  resulting  in  delayed  payment  and  providers  having 
to  reprocess  bills  for  coinsurance  changes.  Given  that  HCFA  wiU  need  to  implement 
major  softw^are  changes  for  SNF  and  home  health  payment  systems,  how  do  you 
propose  to  handle  another  major  computer  change  in  July  2000  when  you  imple- 
ment the  outpatient  PPS?  What  are  you  doing  to  ensure  that  millions  of  bene- 
ficiaries do  not  end  up  pacing  higher  coinsurance  and  that  hospitals  don't  have  to 
reprocess  millions  of  bills  if  the  system  is  only  partiallv  or  incompletely  installed 
by  July  1? 

Answer  6,  We  implemented  SNF  PPS  in  July  1998  without  major  problems.  There 
were  implementation  issues  v-ith  SNF  consohdated  billing  for  Part  B  services;  how- 
ever, because  we  delayed  implementation  of  this  pro\'ision  due  to  our  Y2K  systems 
priorities,  these  problems  were  put  in  abeyance.  Since  implementation  of  SNT  PPS, 
we  have  gained  valuable  experience  v,-ith  implementing  systems  changes.  We  now 
have  an  AgencyvAde  change  management  program  that  is  designed  to  assure  that 
instructions  to  Medicare  contractors  are  thoroughly  coordinated  v,-ithin  HCFA  and, 
because  of  rigid  time  frames,  final  instructions  are  communicated  to  contractors  well 
in  advance  of  implementation.  W^e  are  more  fully  including  our  contractors  and 
standard  system  maintainers  in  planning  acti'vities  for  implementing  systems 
changes.  In  addition,  our  experience  in  managing  contractor  Y2K  compliance  has  re- 
inforced the  importance  of  thorough  testing  of  systems  changes.  That  experience  is 
being  translated  into  additional  testing  of  systems  changes  through  the  use  of  out- 
side Beta  testing  contractors.  We  beheve  the  lessons  we  have  learned  have  been  in- 
valuable and  v,ill  enable  us  to  more  smoothly  implement  systems  changes  Hke  PPS 
in  the  future. 

Question  7.  In  developing  the  APC  system,  you  utilized  1996  cost  data.  Given  the 
speed  at  which  new  drug  therapies  are  entering  the  marketplace,  (many  after  1996) 
how  do  you  propose  developing  reasonable  reimbursement  rates  for  these  new  prod- 
ucts? How  long  v,-ill  it  take  you  to  develop  payment  rates  for  new  products?  Do  you 
think  that  all  drug  therapies  can  be  effectively  captured  -within  the  APCs?  Is  it  ap- 
propriate to  include  orphan  drugs  within  an  APC  system? 

Ajiswer  7.  As  vnll  be  specified  by  the  final  rule,  we  have  responded  to  comments 
on  these  ver\'  important  issues.  WTiere  drugs  are  not  considered  appropriate  to  pack- 
age -v^ith  another  procedure  in  an  APC,  options  for  assigning  separate  APCs  for  that 
drug  or  drugs  are  being  developed.  The  final  rule  v,ill  specifv'  how  new  technologies 
Vrill  be  priced  for  the  system  on  a  rapid  turn  around  basis.  All  technologies  that 
could  not  have  been  recognized  in  the  1996  data  vAll  be  considered  as  new  tech- 
nologies for  this  policy.  Prices  for  new  technologies  can  be  implemented  vsith  the 
quarterly  updates  to  HCFA's  contractor  systems.  We  have  further  outhned  our  plans 
for  the  final  rule  in  our  October  19  letter  to  you. 
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Question  8.  HCFA  has  stated  that  the  therapy  cap  will  be  implemented  on  a  per- 
provider  basis  due  to  your  inability  to  track  a  Deneficiarys  use  of  services.  Will  you 
be  able  '^and  do  you  intendj  to  implement  it  as  a  per-beneficiary  cap  after  Y2K? 

Answer  8.  After  Y2K,  we  intend  to  implement  the  therapy  caps  on  a  per  bene- 
ficiary basis.  However,  we  are  concerried  that  the  caps  are  adversely  affecting  bene- 
ficiaries' access  to  needed  services.  We  want  to  work  with  Congress  on  legislation 
to  make  changes  to  the  cap. 

Question  9.  What  is  your  opinion  about  the  need  for  changing  the  reimbursement 
levels  for  home  health  agencies?  Do  you  agree  with  GAO's  analysis  that  access  to 
home  health  services  has  not  been  harmed  by  the  BBA? 

Answer  9.  Our  monitoring  of  the  impact  of  BBA  shows  that  overall  there  does  not 
appear  to  be  an  access  problem  to  home  health  services.  We  are  concerned  with  ac- 
cess and  will  continue  to  monitor  this  closely.  We  will  also  continue  to  keep  you 

f)osted  on  our  monitoring  and  look  forward  to  working  with  you  on  BBA  refinement 
egislation  to  ensure  access  to  care. 

Question  10.  What  are  the  pitfalls  associated  with  raising  the  therapy  cap  from 
its  current  $1500  limit?  Would  it  be  wiser  to  move  to  one  overall  cap,  say  $3000, 
or  have  three  separate  caps,  one  each  for  PT,  and  ST,  and  OT? 

Answer  10.  We  continue  to  be  concerned  about  these  caps,  and  are  troubled  by 
anecdotal  reports  about  the  adverse  impact  of  these  limits.  The  HHS  Inspector  Gen- 
eral CIG;  has  agreed  to  study  the  impact  of  the  caps.  The  IG's  initial  analysis  of 
1998  data  on  SNF  therapy  services,  under  Medicare  Part  B,  indicates  that  29%  of 
beneficiaries  receiving  services  would  have  exceeded  a  joint  physical/speech  therapy 
cap  of  $1500;  26%  would  have  exceeded  a  physical  therapy-only  cap  of  $1500;  and, 
22%  would  have  exceeded  a  speech-only  cap  of  $1500.  Further  study  by  the  IG  and 
others  will  help  us  determine  whether,  and  how,  any  adjustments  should  be  made. 
We  will  continue  working  with  beneficiaries,  providers,  Congress,  and  other  inter- 
ested parties  to  closely  monitor  the  situation,  evaluate  evidence  of  problems  in  ac- 
cess to  quality  care,  and  develop  appropriate,  fiscally  responsible  solutions.  As  fol- 
low-up to  our  round  table  discussion,  I've  provided  the  Committee  with  an  analysis 
of  various  options  for  changing  the  caps. 

Question  11.  Has  HCFA  determined  or  estimated  the  total  number  of  SNF  bene- 
ficiaries who  will  meet  the  caps  this  year  or  in  any  year?  Do  you  know  how  many 
of  these  instances  are  secondary  episodes  of  illness  or  accidents  in  one  year? 

Answer  11.  As  mentioned  above,  the  IG's  initial  analysis  of  1998  data  on  SNF 
therapy  services,  under  Medicare  Part  B,  indicates  that  29%  of  beneficiaries  receiv- 
ing services  would  have  exceeded  a  joint  physical/speech  therapy  cap  of  $1500;  26% 
would  have  exceeded  a  physical  therapy-only  cap  of^$1500;  and,  22%  would  have  ex- 
ceeded a  speech-only  cap  of  $1500.  Further  study  by  the  IG  and  others  will  help 
us  determine  whether,  and  how,  any  adjustments  should  be  made.  However,  at  this 
time,  we  do  not  know  how  many  instances  are  secondary  episodes  of  illness  or  acci- 
dents in  one  year.  Such  a  determination  would  require  extensive  data  analysis  and 
could  not  be  completed  in  a  short  period  of  time. 

Question  12.  What  would  it  take  for  HCFA  to  speed  up  the  creation  of  a  less  arbi- 
trary, diagnosis-related  coverage  system?  What  is  the  earliest  it  could  be  imple- 
mented? 

Answer  12.  We  support  establishing  a  payment  system  for  outpatient  therapy 
services  tied  to  patient  needs  rather  than  defined  by  an  arbitrary,  uniform  dollar 
limitation.  However,  our  investigations  and  research  thus  far  to  determine  the  im- 
pact of  the  therapy  caps  required  by  the  Balanced  Budget  Act  of  1997  on  patient 
access  to  outpatient  renabilitation  services,  have  already  revealed  that  patient  diag- 
nosis extracted  from  claims  data  may  not  be  adequate  to  predict  utilization.  At  a 
minimum,  patient  diagnosis  is  going  to  have  to  be  supplemented  by  variables  such 
as  functional  status  and  patient  capacity  for  improvement. 

Unfortunately,  calibrating  a  payment  system  that  is  attuned  to,  and  responsive 
to,  the  outpatient  therapy  needs  of  Medicare  beneficiaries,  requires  information  that 
simply  is  not  available  at  this  time  either  within  or  outside  of  HCFA.  There  are  no 
short  cuts  to  setting  up  a  good,  comprehensive,  flexible  payment  system.  We  have 
to  collect  a  critical  mass  of  data  that  accurately  classify  patient  needs  using 
stilltobecreated  tools  such  as  functional  assessment  measures;  process  these  data; 
and,  then  design  a  payment  methodology  in  a  budget  neutral  manner.  This  process 
could  take  many  years  and  would  be  resource  intensive. 

In  the  meantime,  the  most  expedient  shortterm  alternative  to  the  longer-range  de- 
velopment of  a  comprehensive  payment  system  seems  to  lie  with  legislative  changes 
to  either  raise  or  reconfigure  the  caps  in  some  wav. 

Question  13.  Does  HCFA  have  any  data  on  the  most  common  diagnosis  groups 
that  meet  or  exceed  the  caps?  In  your  opinion,  what  Part  B  services  are  appropriate 
to  exclude  from  a  consolidated  billing  requirement? 
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Answer  13.  We  are  very  concerned  about  the  anecdotal  reports  regarding  the  ad- 
verse impacts  of  these  caps.  Data  using  specific  procedure  codes  are  just  now  becom- 
ing available.  We  will  examine  therapy  claims  data  to  determine  which  beneficiaries 
exceed  the  caps.  However,  we  do  not  think  that  diagnosis  accounts  very  well  for  lev- 
els of  therapy  utilization.  Data  on  functional  status  may  be  very  useful  in  this  re- 
gard, but  it  is  not  currently  collected. 

With  respect  to  excluding  services  from  consolidated  billing  requirements,  using 
our  limited  discretion  as  afforded  by  the  statute,  we  have  administratively  excluded 
certain  types  of  exceptionally  intensive  outpatient  hospital  services  that  lie  well  be- 
yond the  scope  of  the  care  SNFs  would  traditionally  furnish.  Examples  of  these 
types  of  services  include  outpatient  surgery,  MRIs,  radiation  therapy,  and  emer- 
gency services.  We  are  currently  considering  excluding  additional  outpatient  hos- 
pital services  such  as  certain  chemotherapv  services.  EstabHshing  exclusions  in  set- 
tings other  than  outpatient  hospitals  would  require  a  change  in  statute. 

Question  14.  What  types  of  administrative  changes  are  you  considering  to  SNF 
PPS? 

Answer  14.  We  are  carefully  reviewing  the  possibility  of  making  budget  neutral 
administrative  changes  to  the  prospective  payment  system  for  skilled  nursing  facili- 
ties (SNF  PPS). 

The  BBA  mandated  a  per  diem  SNF  PPS  covering  all  routine,  ancillary,  and  cap- 
ital costs  related  to  covered  services  provided  to  beneficiaries  under  Medicare  Part 
A.  The  law  requires  the  use  of  1995  costs  as  the  base  year,  and  implementation  by 
July  1,  1998,  with  a  three-vear  transition  blending  faciHty-specific  costs  and  pro- 
spective rates.  It  did  not  allow  for  exceptions  to  the  transition,  carving  out  of  any 
service,  or  creation  of  an  outlier  policy. 

This  past  Spring,  we  held  a  town  hall  meeting  to  hear  a  broad  range  of  skilled 
nursing  facility  concerns,  and  we  continue  to  meet  with  provider  and  beneficiary 
representatives.  We  recognize  there  are  concerns  that  the  SNF  PPS  does  not  ade- 
quately reflect  the  costs  of  non-therapy  ancillaries  such  as  drugs  for  high  acuity  pa- 
tients. 

As  mentioned  previously,  the  HHS  Inspector  General  survey  does  not  suggest  that 
the  SNF  PPS  prospective  payment  system  is  causing  access  to  care  problems  at  this 
ihii  ':-.  Aiid  the  propc  ition  of  beneficiaries  discharged  to  skilled  nursing  facilities  is 
unchanged  fi"om  1998,  and  hospital  lengths  of  stay  have  not  increased.  However, 
there  is  some  indication  from  the  siu-vey  that  it  does  take  more  time  to  place  Medi- 
care patients  in  nursing  homes,  and  facilities  are  requesting  more  information  be- 
fore accepting  patients.  About  half  of  the  nursing  home  administrators  responding 
to  the  survey  indicated  they  are  less  likely  to  accept  patients  requiring  expensive 
supplies  or  services.  About  half  say  they  are  more  likely  to  admit  patients  who  re- 
quire special  rehabilitation  services  such  as  physical  therapy  following  joint  replace- 
ment surgery. 

We  are  conducting  research  that  will  serve  as  the  basis  for  refinements  to  the  re- 
source utilization  groups  (RUGs)  that  we  expect  to  implement  next  year.  We  expect 
the  research  to  be  completed  by  the  end  of  1999  and  to  then  develop  refinements 
for  implementation  in  October  2000.  We  believe  these  changes  should  be  budget 
neutral.  However,  we  are  continuing  to  review  whether  we  have  additional  adminis- 
trative authority.  We  fiiUy  expect  that  we  will  need  to  periodically  evaluate  the  sys- 
tem to  ensure  that  it  appropriately  reflects  changes  in  care  practice  and  the  Medi- 
care population. 

Question  15.  Do  you  believe  that  non-therapy  ancillary  services  were  under-ac- 
counted for  in  the  final  SNF  PPS? 

Answer  15.  Again,  the  HHS  Inspector  General  survey  indicates  that  about  one  in 
five  discharge  planners  say  it  takes  more  time  to  place  Medicare  patients  in  nursing 
homes.  And  about  half  of  the  nursing  home  administrators  indicated  they  are  less 
likely  to  accept  patients  requiring  expensive  supplies  or  services,  which  may  suggest 
that  some  refinements  to  the  resource  utilization  groups  (RUGs)  are  necessary. 

As  mentioned  above,  we  are  currently  conducting  research  in  this  area  and  our 
findings  will  serve  as  the  basis  for  refinements  that  we  expect  to  implement  in  Octo- 
ber 2000.  Again,  we  expect  that  we  will  need  to  evaluate  the  RUG  periodically  to 
ensure  that  it  appropriately  reflects  changes  in  care  practice  and  the  Medicare  pop- 
ulation. 

Question  16.  Do  you  believe  that,  due  to  increases  in  the  acuity  levels  since  1985, 
many  facilities  will  be  severely  disadvantaged  by  the  transition  period? 

Answer  16.  We  are  concerned  about  paying  SNFs  appropriately  for  the  care  of  pa- 
tients. We  do  not  believe  that  many  facilities  will  be  severely  disadvantaged  by  the 
transition  period  due  to  increases  in  the  acuity  levels  since  1995.  First  and  foremost, 
under  the  PPS,  SNFs  have  the  ability  to  provide  care  more  efficiently  than  in  the 
past.  It  has  been  suggested  by  the  OIG  and  GAO  in  several  reports  that  the  rates 
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may  be  somewhat  inflated  as  a  result  of  being  based  on  data  from  the  prior 
costreimbursement  system  where  incentives  often  directed  providers  to  operate  inef- 
ficiently. Secondly,  the  three-year  transition  period  blends  facilityspecific  and  Fed- 
eral prospective  rates.  The  Federal  rates  are  casemix  adjusted  according  to  clinical 
and  functional  characteristics  of  SNF  residents  and  will  allow  higher  payments  for 
higher  acuity.  We  are  currently  doing  research  to  refine  the  RUGs,  which  will  make 
them  even  more  sensitive  to  a  patient's  care  needs.  There  are  legislative  proposals 
that  allow  SNFs  to  bypass  the  transition. 

Question  17.  What  other  options  has  HCFA  considered  to  deal  with  SNF  residents 
with  very  high  drug  costs,  ventilators,  or  other  expensive  care  not  taken  into  ac- 
count by  the  PPS? 

Answer  17.  The  SNF  PPS,  through  casemix  classification  and  adjustment,  cur- 
rently reflect  a  full  range  of  SNF  patient  types  with  varying  characteristics  and  de- 
grees of  resource  intensity.  Through  research  and  refinement  to  the  PPS,  we  will 
try  to  ensure  that  the  PPS  not  only  continues  to  account  for  a  high  level  of  resource 
intensity,  but  improves  in  terms  of  its  sensitivity  to  non- therapy  ancillaries,  highly 
complex  cases  and  less  common  conditions  or  patient  types.  We  engaged  in  researcn 
to  determine  the  potential  for  making  refinements  to  the  current  casemix  model  to 
improve  accuracy  of  the  payments.  We  note  that  the  law  does  not  give  us  the  direc- 
tion to  adopt  some  of  the  options  contained  in  the  comments  to  the  SNF  PPS  regula- 
tions such  as  creation  of  an  outlier  policy  or  cost-based  payments  for  nontherapy  an- 
cillary services. 

Question  18.  Do  you  have  any  figures  on  losses  for  different  RUGs  categories? 

Answer  18.  Currently  we  have  little  data  in  this  area.  However,  we  have  recently 
commissioned  a  research  contractor  to  develop  data  and  analysis  as  part  of  our  over- 
all effort  to  make  refinements  to  the  PPS.  We  plan  to  have  this  research  completed 
and  refine  the  system  next  year.  We  note  that  the  OIG's  recent  report  on  access  in 
SNFs  noted  that  discharge  planners  were  finding  it  easier  to  place  rehabilitation  pa- 
tients in  SNFs  due  to  the  relatively  higher  reimbursement  rates  for  special  rehabili- 
tation. The  majority  of  Medicare  SNF  patients  fall  within  the  rehabilitation  RUGs. 

Question  19.  Do  you  believe  the  new  PPS  has  had  an  impact  on  the  current  spate 
of  bankruptcies  in  the  SNF  community? 

Answer  19.  We  are  concerned  about  the  impact  of  the  PPS  on  the  industry.  How- 
ever, in  our  initial  analysis,  we  have  not  found  it  to  be  a  major  contributor  to  the 
bankruptcy  filings.  According  to  a  July  1,  1999  Business  Week  article,  financial  ana- 
lysts have  been  quoted  as  saying  that  the  financial  instability  of  the  SNF  commu- 
nity is  primarily  due  to  over  leveraging  when  Congress  cutback  on  Medicare  and 
for  high-priced  acquisitions  at  the  wrong  time. 

We  are  continuing  to  monitor  the  impact  of  PPS  on  various  provider  groups  and 
will  continue  to  keep  you  informed  on  our  analysis. 

Question  20.  Do  you  any  idea  how  many  residents  are  at  risk  due  to  closures  of 
SNFs? 

Answer  20.  We  do  not  expect  to  be  faced  with  the  widespread  closure  of  SNFs  due 
to  changes  imposed  by  the  BBA.  Recently,  we  have  seen  activity  by  several  large 
nursing  homes  of  filing  for  bankruptcy.  This  filing  is  for  Chapter  11  only,  which  pri- 
marily reorganizes  the  company's  organization  structure  and  does  not  affect  patient 
care.  We  are  working  with  States  to  closely  monitor  the  quality  of  care  in  nursing 
homes  belonging  to  a  Chapter  11  chain.  We  also  routinely  work  with  the  States  in 
the  event  of  a  SNF  closing  ensuring  the  health  and  safety  of  the  resident  is  not  com- 
promised. 

Question  21.  In  the  July  1999  update  for  home  health  cost  limits,  HCFA  reported 
that  over  90  percent  of  all  home  health  agencies  will  be  over  either  the  per-bene- 
ficiary  or  per-visit  limits.  Is  this  accurate?  Please  provide  the  appropriate  back  up 
data  to  support  your  answer. 

Answer  21.  The  August  5,  1999  Federal  Register  notice,  indicating  the  per-bene- 
ficiary  and  per-visit  limits  under  the  IPS  for  FY2000,  estimates  that  15  percent  of 
HHAs  will  be  subject  to  the  per-visit  limitation  while  79  percent  will  be  subject  to 
the  per-beneflciary  limitation.  The  remaining  agencies  will  receive  their  actual  costs. 
No  one  agency  will  be  limited  by  more  than  one  limit. 

The  FY  2000  limits  are  applicable  to  cost  reporting  periods,  or  portions  of  cost  re- 
porting periods,  beginning  on  or  after  October  1,  1999.  While  the  PPS  is  scheduled 
to  be  implemented  on  October  1,  2000,  the  estimates  made  in  the  August  5th  regu- 
lation assume  the  continuation  of  IPS  minus  the  statutory  15  percent  cut  in  pay- 
ment limits  mandated  for  October  1,  2000,  if  the  PPS  does  not  go  into  effect.  As 
such,  for  those  agencies  whose  cost  reporting  periods  end  after  October  1,  2000,  the 
estimate  reflects  the  15  percent  cut  in  payment  limits  that  would  take  effect.  We 
plan  to  implement  the  home  health  PPS  on  October  1,  2000,  and  we  published  the 
notice  of  proposed  rulemaking  on  October  28,  1999. 
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The  Balanced  Budget  Act  of  1997  required  that  the  IPS  be  based  on  data  from 
12-month  cost  reporting  periods  ending  during  FY  1994  and  updated  to  the  current 
years.  The  attached  table  shows  the  estimated  impact  of  the  IPS  on  HHAs,  effective 
October  1,  1999.  Column  one  of  this  table  divides  HHAs  by  number  of  characteris- 
tics including  their  ov,Tiership,  whether  they  are  old  or  new  agencies,  whether  they 
are  located  in  an  urban  or  rural  area,  and  the  region  in  which  they  are  located.  Col- 
umn two  shows  the  number  of  agencies  that  fall  v,ithin  each  characteristic  or  group 
of  characteristics.  Column  three  shows  the  percent  of  HHAs  within  a  group  that  are 
projected  to  exceed  the  per-\'isit  hmitation  (and  therefore  will  not  be  affected  by  the 
per-beneficiar>-  limitation  )  before  the  beha\'ioral  offsets  are  taken  into  account.  Col- 
umn four  shows  the  average  percent  of  costs  over  the  per-visit  hmitation  for  an 
agency  in  that  cell,  including  beha\doral  offsets.  Column  five  shows  the  percent  of 
HHAs  "^vithin  a  group  that  are  projected  to  exceed  the  per-beneficiar>'  limitation 
(and  therefore  va\l  not  be  affected  by  the  per-visit  hmitation j  before  the  behavioral 
offsets  are  taken  into  account.  Column  six  shows  the  average  percent  of  costs  over 
the  per-beneficiar>'  limitation  for  an  agency  in  that  category,  including  behavioral 
offsets.  It  is  important  to  note  that  in  determining  the  expected  percentage  of  an 
agency's  costs  exceeding  the  cost  limitations,  column  four  (  percent  of  costs  exceeding 
visit  limits;  and  column  six  (percent  of  costs  exceeding  beneficiary  limits)  cannot  to 
be  added  together.  Either  the  per-visit  limitation  or  the  per-beneficiary  limitation 
is  exceeded,  but  not  both. 

Question  22.  Can  you  assure  us  that  the  PPS  for  home  health  services  will  be 
ready  to  be  implemented  by  October  1,  2000? 

Answer  22.  Yes,  we  published  the  proposed  rule  for  the  home  health  prospective 
payment  system  on  October  28,  1999,  and  we  expect  to  have  the  system  in  place 
by  the  October  1,  2000  statutory  deadline. 

Question  23.  How  are  home  health  agencies  coping  with  new  regulatory  changes 
such  as  OASIS,  new  bilhng  requirements  and  the  15-minute  visit  increment  report- 
ing? 

Answer  23.  There  have  been  a  number  of  challenges  that  home  health  agencies 
have  faced  since  the  enactment  of  the  BBA  and  we  have  worked  to  use  administra- 
tive flexibility  where  possible  under  the  law.  This  past  July  19,  agencies  began  col- 
lecting OASIS  data.  On  August  24,  1999  agencies  began  transmitting  OASIS  data 
to  states.  We  have  provided  free  software  called  HAVEN  (Home  Assessment  Vahda- 
tion  and  Entr\'  )  that  can  be  used  for  encoding  and  transmission.  While  we  are  just 
beginning  the  second  month  of  receiving  data,  the  early  agency  response  is  favor- 
able. Currently,  we  have  over  2  milhon  records  of  completed  OASIS  assessments  in 
the  national  repository. 

Early  e\ddence  suggests  that  providers  are  managing  well  with  OASIS.  Assess- 
ments, such  as  the  OASIS  are  not  a  new  requirement.  It  is  important  to  realize  the 
HHAs  have  been  and  will  continue  to  do  comprehensive  assessments  of  their  cHents. 
Doctors,  nurses,  and  therapists  are  trained  to  do  such  assessments  as  part  of  their 
routine  care.  Such  assessments  are  critical  for  providers  to  know  if  patients'  needs 
are  being  met  or  they  are  improving.  OASIS  merely  standardizes  such  assessments. 
A  motion  study  was  performed  by  our  contractor  analyzing  the  initial  assessment 
(time  spent  with  patient  and  time  spent  on  documentation).  On  average,  by  stand- 
ardizing the  assessment,  total  time  spent  is  the  same,  but  time  spent  on  documenta- 
tion decreased.  This  allows  more  time  to  be  spent  with  the  patient.  Such  standard- 
ization allows  for  efficiency  in  addition  to  accurate  payment  and  quahty  oversight 
and  improvement. 

Regarding  the  15-minute  increment,  the  BBA  required  that  home  health  agencies 
report  the  number  of  15-minute  increments  comprising  each  service,  otherwise, 
"...no  claim  for  such  sendees  may  be  paid..."  The  purpose  of  this  pro\'ision  is  to 
obtain  data  that  might  be  useful  in  developing  or  refining  a  home  health  prospective 
pa>Tnent  system  (PPS).  It  will  not  affect  the  amount  of  paj-ments  to  home  health 
agencies  under  the  IPS  or  the  PPS.  We  have  met  with  industr>-  representative  to 
clarify  how  the  15-minute  reporting  requirement  should  be  implemented  and  have 
made  this  information  available  on  our  website.  In  order  to  allow  agencies  signifi- 
cant time  to  implement  this  requirement,  we  phased  it  in  over  a  three-month  period 
from  July  1  to  October  1,  1999.  However,  we  continue  to  hear  complaints  from  agen- 
cies about  this  requirement  that  range  from  the  burden  of  recording  and  reporting 
this  information  to  what  acti\ities  should  or  should  not  be  included  in  the  reporting. 

Question  24.  What  type  of  guidance  have  you  provided  the  industrj-  and  your  own 
claims  processors  to  ensure  care  is  not  inappropriately  denied?  Has  any  agency  been 
sanctioned  for  denying  access  to  care  as  a  result  of  their  misunderstanding  of  the 
new  law? 

Answer  24.  HHAs  have  been  receiving  guidance  on  the  appropriate  manner  in 
which  the  per-\isit  and  per-beneflciary  limits  under  the  IPS  must  be  appUed.  WTien 
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it  became  clear,  shortly  after  the  IPS  began  that  some  agencies  may  erroneously  be 
applying  the  limits  to  individual  beneficiaries,  rather  than  applying  the  limits  in  the 
aggregate,  the  Administrator  send  a  letter  to  all  HHAs  clarifying  the  issue.  In  her 
February  3,  1998  letter,  the  Administrator  wrote,  "The  new  aggregate  cap  reflects 
the  typical  utilization  of  home  health  services  for  each  HHA  during  the  FY  1994 
base  period  established  by  Congress.  It  allows  HHAs  to  balance  the  cost  of  caring 
for  any  one  patient  against  the  cost  of  caring  for  all  patients.  We  believe  all  Medi- 
care enroUees  can  be  safely  and  efficiently  cared  for  under  this  pa5Tnent  system  by 
HHAs  that  deliver  quality  care  efficiently  .  .  .  Any  reports  of  HHAs  misinforming 
beneficiaries  or  inappropriately  terminating  care  for  Medicare  enroUees  will  be  con- 
sidered the  basis  for  a  complaint  survey  that  could  lead  to  termination  of  the  HHA 
from  Medicare." 

We  continue  to  address  the  issue  with  our  regional  offices,  who  along  with  the 
states,  are  investigating  complaints  that  we  receive  concerning  inappropriate  dis- 
charges or  cutting  back  on  covered  services.  Agencies  found  to  have  substantiated 
complaints  made  against  them  are  required  to  submit  an  acceptable  plan  of  correc- 
tion to  us  or  our  agents.  We  and  the  state  agency  will  resurvey  the  agency  some 
time  after  the  plan  of  correction  is  submitted  to  ensure  that  the  agency  has  come 
into  compliance.  If  the  agency  has  not,  it  can  be  terminated. 

The  five  Medicare  claims  processors  for  home  health  have  continually  been  per- 
forming provider  education  for  HHA  associations  and  individual  agencies  on  the 
IPS,  based  upon  HCFA  program  memorandum  and  notices  describing  how  the  IPS 
should  be  implemented. 

Question  25.  Do  you  agree  with  GAO's  analysis  that  access  to  home  health  serv- 
ices has  not  been  harmed  by  the  BBA? 

Answer  25.  Home  health  beneficiaries  are  among  the  most  vulnerable  and  we  are 
closely  monitoring  the  effects  of  the  BBA  changes  on  beneficiary  access  to  home 
health  care  and  agency  closures.  To  date,  evaluations  by  the  GAO  and  HHS  have 
not  found  that  the  changes  are  causing  significant  quality  or  access  problems  in  the 
home  health  area. 

Our  monitoring  of  emplojnnent  data  indicates  that  freestanding  home  health 
agencies  have  made  small  reductions  in  their  workforce,  back  to  the  level  seen  in 
1996.  We  have  heard  reports  from  beneficiary  groups,  our  regional  offices,  and  oth- 
ers regarding  home  health  agencies  that  have  inappropriately  denied  or  curtailed 
care,  and  incorrectly  told  beneficiaries  that  they  are  not  eligible  for  services.  We  are 
also  hearing  reports  from  beneficiary  advocates  and  others  that  some  high  cost  pa- 
tients are  Raving  trouble  finding  home  health  agencies  to  provide  the  care  they 
need.  This  may  result  from  a  misunderstanding  of  the  new  incentives  to  provide 
care  efficiently,  or  from  efforts  to  "cherry  pick"  low-cost  patients  and  game  the  sys- 
tem. 

In  order  to  address  this,  we  have  provided  home  health  agencies  with  guidance 
on  the  new  incentives  and  their  obligation  to  serve  all  beneficiaries  equitably.  We 
have  instructed  our  claims  processing  contractors  to  work  with  agencies  to  further 
help  agencies  understand  how  the  limits  work.  I  assure  you  we  will  continue  to 
monitor  the  situation  closely. 

Question  26.  How  would  you  respond  to  agencies  who  claim  that  your  own  regula- 
tion of  August  5  regarding  cost  limits  predicts  that  93.5%  of  surviving  agencies  will 
exceed  their  FY  2000  per-beneficiary  cost  limit  or  per-visit  cost  limit  and  that  on 
average,  agencies  will  have  to  repay  HCFA  12%  of  its  Medicare  costs? 

Answer  26.  The  law  requires  that  HHAs  receive  the  lower  of  their  actual  costs 
or  their  actual  costs  up  to  the  per  visit  limit  or  their  actual  costs  up  to  the  per  bene- 
ficiary limit.  The  August  5,  1999  Federal  Register  notice,  which  informs  agencies 
about  the  per-beneficiary  and  per-visit  limits  under  the  IPS  for  FY2000,  estimates 
that  15  percent  of  HHAs  will  be  limited  bv  the  per-visit  limitation  while  79  percent 
will  be  limited  to  the  per-beneficiary  limitation.  The  remaining  agencies  will  be  lim- 
ited to  their  actual  costs.  For  those  agencies  limited  by  the  per-beneficiary  limits, 
the  average  percent  of  the  agency's  costs  exceeding  the  per-beneficiary  limitation  is 
12.1  percent.  Those  agencies  limited  by  the  pervisit  limit  will  on  average  have  1.3 
percent  of  their  costs  exceed  the  pervisit  limit.  Because  the  interim  rates  have  been 
calculated  to  reflect  the  level  of  the  limits,  the  amount  of  actual  costs  exceeding  the 
applicable  limit  for  any  one  agency  will  not  be  paid  to  the  agency  by  Medicare. 
Medicare  will  pay  only  up  to  the  applicable  cap,  not  in  excess  of  it. 

Because  agencies  have  now  had  two  years  of  experience  under  the  IPS  they  are 
better  able  to  perform  efficiently.  The  data  upon  which  the  estimate  of  the  percent 
of  agency  costs  exceeding  either  limit  predates  the  IPS.  Therefore  the  estimates  like- 
ly inflate  the  average  percent  of  costs  that  agencies  will  incur  above  the  limits. 

Question  27.  Please  respond  to  the  following  from  the  testimony  of  the  American 
Medical  Association.  "In  the  first  two  years  of  the  SGR,  erroneous  HCFA  estimates 
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have  already  shortchanged  physician  payments  by  more  than  $3  biUion.  These  pro- 
jection errors  have  not  been  corrected  and  HCFA  does  not  plan  to  do  so.  Specifically, 
one  year  after  the  1997  notice,,  HCFA  reneged  on  its  pledge  to  correct  SGR  errors 
and  simultaneously  issued  its  moist  egregious  error  projecting  Medicare  managed 
care  enrollment  would  rise  29  percent  in  1999,  despite  the  many  HMOs  abandoning 
Medicare  in  1999." 

Answer  27.  After  BBA  was  enacted,  our  actuaries  identified  problems  with  the 
SGR  target.  Specifically,  they  found  that  once  the  SGR  target  is  set  for  a  year,  it 
cannot  be  changed,  even  to  correct  for  estimation  errors  and  even  if  better  data  on 
elements  in  the  SGR  formula  are  subsequently  available  compared  to  when  the  SGR 
was  set.  This  problem  was  discussed  in  the  November  2,  1998  Federal  Register  no- 
tices on  the  FY  1999  SGR.  While  we  had  initiallv  thought  that  this  latter  problem 
could  be  dealt  Wixh.  under  c-urrent  law,  the  HHS  General  Counsel  has  indicated  cur- 
rent law  will  not  permit  us  to  fix  the  problem.  In  our  September  30,  1999,  Federal 
Register  notice,  we  confirmed  that  we  could  not  make  adjustments  for  projection  er- 
rors under  existing  authorities. 

The  Presidents  FY  2000  budget  contains  a  legislative  proposal  for  a  budget-neu- 
tral technical  fix  to  solve  this  problem.  The  proposal  would  correct  projection  errors 
automatically  beginning  with  the  CY  2000  SGR.  The  proposal  would  also  make  ad- 
justments for  the  two  historical  years  of  SGR  'FY  1998  and  FY  1999'.  However,  this 
aspect  of  the  provision  would  result  in  a  cost  to  the  program.  Technical  changes  to 
the  SGR  system  would  ofi'set  some  of  the  costs  of  correcting  for  projection  errors. 
We  have  also  proposed  an  adjustment  to  make  the  proposal  budget  neutral.  If  our 
legislative  proposal  only  corrected  for  projection  errors  and  did  not  also  include 
other  changes  to  make  it  budget  neutral,  it  would  provide  physicians  with  additional 
payments  relative  to  current  law. 

Correcting  for  projection  errors  cotild  work  to  either  increase  or  decrease  the  phy- 
sician fee  schedule  update.  Under  the  SGR  system  to  date,  correcting  for  projection 
errors  would  have  the  effect  of  increasing  the  physician  fee  schedule  update.  How- 
ever, under  the  prior  Medicare  Volume  Performance  Standard  'M\TS'  system,  we 
also  did  not  correct  for  projection  errors.  Those  projection  errors  tended  to  overstate 
the  M\TS  and  the  subsequent  updates.  We  would  like  to  continue  to  work  'with  the 
Congress  and  the  ANLA.  on  a  legislative  solution  that  pro\ides  more  stability  to  the 
system  and  requires  the  Secretary-  to  correct  estimation  errors. 

Question  28.  What  authority  do  you  believe  you  have  to  correct  for  inaccurate  as- 
sumptions on  the  SGR,  particularly  in  hght  of  the  cumulative  effect  of  these  calcula- 
tions? 

Answer  28.  According  to  the  General  Counsel's  office,  the  language  of  the  statute 
is  clear:  we  do  not  believe  that  we  have  the  authority  to  make  adjustments.  In  our 
October  1,  1999,  Federal  Register  final  notice,  we  confirmed  that  we  could  not  make 
adjustments  for  projection  errors  under  existing  authorities. 

Question  29.  As  we  understand  it,  the  .American  Medical  Association  and  the  spe- 
cialty' groups  first  wrote  the  HCFA  Administrator  about  their  concerns  uith  the  pro- 
jection errors  in  the  Sustainable  Grov,th  Rate  on  December  2.  1998  <  v,-ithin  the  com- 
ment period  on  HCFA's  November  2,  1998  SGR  Notice'.  Then  they  sent  another  let- 
ter to  HCFA  about  this  problem  on  May  21,  1999.  Has  the  HCFA  Administrator  re- 
sponded to  these  letters  from  the  physician  community? 

Answer  29.  Because  of  the  volume  of  written  comments  on  proposed  rules,  notices 
and  regulations,  we  do  not  generally  respond  in  uTiting  to  comments  on  proposed 
rules.  We  do  try  to  address  comments  on  any  proposal  notice  or  rule  in  the  cor- 
responding final  versions,  as  appropriate.  The"  December  2.  1998  letter  was  a  com- 
ment on  a  final  rule  with  comment  period  pubhshed  in  the  Federal  Register  on  No- 
vember 2.  1998.  We  specifically  addressed  the  December  2,  1998  comment  in  the 
final  notice  published  in  the  October  1,  1999  Federal  Register  iVol.  64,  No.  190.  page 
53396). 

The  March  21.  1999  letter  addressed  issues  raised  in  the  November  2,  1998,  final 
rule,  but  was  not  a  pubHc  comment.  We  responded  directiy  to  the  signers  of  that 
letter  on  September  24,  1999.  A  copy  of  our  response  is  attached. 

Question  30.  Can  you  tell  us  the  status  of  your  proposed  rulemaking  to  change 
your  policv  on  coverage  of  self-administered  injectable  drugs  in  a  physician's  office? 
Please  pro\'ide  us  with  the  statutory  and  the  pohcy  rationale  for  this  proposed 
change. 

Answer  30.  By  law.  Medicare  covers  only  those  drugs  approved  by  the  Food  and 
Drug  Administration  that  are  furnished  incident  to  a  physician  s  services  and  can- 
not be  self-administered.  There  are  a  few  exceptions  that  are  expUcitiy  provided  in 
section  1861(  S'<2t  of  the  Social  Security  Act.  Historically,  we  have  interpreted  this 
coverage  restriction  as  it  pertains  to  the  characteristics  of  the  drug,  not  to  the  ca- 
pacity of  a  beneficiar\'"s  abihty  to  self-administer  any  drug.  Nevertheless,  because 
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of  concerns  expressed  by  Congress  and  others  regarding  the  specific  capacity  of  indi- 
vidual beneficiaries  to  self-administer,  and  the  recognition  of  the  evolving  state  of 
medical  practice,  we  have  decided  to  review  our  current  position.  To  appropriately 
elicit  input  and  comment  for  relevant  stakeholders  on  this  issue,  we  intend  to  de- 
velop a  proposed  rule  to  better  define  the  term  "self-administered."  The  development 
of  a  number  of  options  for  defining  "self-administered"  and  the  issuance  of  the  pro- 


Question  31.  HCFA's  final  rule  implementing  BBA  97  denies  payment  for  tele- 
medicine  store  and  forward  applications.  In  the  rule,  HCFA  said  that  in  order  to 
qualify  as  a  "consultation,"  all  practitioner/provider  encounters  had  to  occur  in  real 
time.  Please  provide  an  explanation  for  this  decision  and  explain  to  us  whether  you 
believe  you  have  the  statutory  authority  to  change  this  decision. 

Answer  31.  Medicare  payment  for  teleconsultation,  as  provided  in  the  November 
8,  1998  final  rule,  represents  a  significant  improvement  over  traditional  Medicare 
policy  for  rural  areas  by  allowing  payment  for  a  service  that  historically  has  re- 
quired a  face-to-face,  "hands  on"  encounter.  Under  the  regulation,  a  teleconsultation 
is  an  interactive  patient  encounter  that  must  meet  criteria  for  a  given  consultation 
service  included  in  the  American  Medical  Association's  Current  Procedure  Termi- 
nology. The  technology  used  to  deliver  a  teleconsultation  must  allow  the  consultant 
to  conduct  an  examination  in  "real  time"  using  interactive  audio  and  video  equip- 
ment. 

This  rule  represents  a  first  step  in  refining  face-to-face  requirements  for  a  medical 
service  under  Medicare  to  accommodate  telemedicine  services.  We  are  open  to  devel- 
oping modifications  to  Medicare  telemedicine  coverage  and  payment  policies  as  the 
law  permits  and  as  more  program  experience  in  this  area  is  obtained.  The  Secretary 
has  identified  several  issues  related  to  teleconsulting,  including  the  use  of  store-and- 
forward  technologies  for  delivering  medical  services  that  need  to  be  addressed  fiir- 
ther.  The  Secretary  has  directed  us  to  specifically  examine  the  policy  and  financial 
implications  of  these  technologies,  as  well  as  the  use  of  registered  nurses  and  other 
medical  professionals  not  recognized  as  practitioners  under  Medicare  to  present  the 
patient  to  the  consulting  practitioner,  and  the  appropriateness  of  current  consulta- 
tion codes  for  reporting  consultations  delivered  via  communications  systems. 

Question  32.  HCFA  has  interpreted  the  BBA97  telemedicine  provisions  to  require 
the  presence  of  a  "presenting  practitioner"  in  order  for  the  encounter  to  qualify  for 
telemedicine  reimbursement.  The  presenting  practitioner  must  be  a  health  care  pro- 
vider eligible  for  Medicare  reimbursement  such  as  a  physician,  a  nurse  practitioner, 
or  a  physician  assistant.  Registered  and  licensed  practical  nurses  are  not  permitted 
to  serve  as  presenters.  Please  provide  us  with  your  rationale  in  limiting  reimburse- 
ment to  "presenting  practitioners."  Also,  do  you  believe  that  this  decision  will  harm 
access  to  telemedicine  for  patients  in  rural  areas?  Do  you  have  any  plans  to  revisit 
this  interpretation? 

Answer  32.  Our  decision  to  require  the  telepresenter  to  be  a  medical  professional 
which  is  recognized  as  a  practitioner  under  the  Medicare  program  was  determined 
by  the  BBA  1997.  Section  4206(a)  of  BBA  specifies  that  the  individual  physician  or 
practitioner  providing  the  professional  consultation  does  not  have  to  be  at  the  same 
location  as  the  physician  or  practitioner  furnishing  the  service  to  the  beneficiary. 
We  believe  this  language  is  limiting  and  requires  that  a  practitioner,  as  recognized 
under  section — 1842(bX18)(C)  of  the  Act,  must  be  present  with  the  patient  during 
the  teleconsultation.  Since  the  same  phrase  describes  the  medical  professional  at 
both  ends  of  the  teleconsultation,  we  believe  that  it  would  be  difficult  to  interpret 
the  phrase  to  have  one  meaning  for  purposes  of  identifying  the  consultant  and  a 
different  meaning  for  purposes  of  identifying  who  may  be  physically  with  the  pa- 
tient. Therefore,  registered  nurses,  and  other  medical  professionals  not  recognized 
as  practitioners  under  section  1842(b)(18)(C)  cannot  act  as  presenters  during  tele- 
consultations. 

This  statutory  language  could  place  an  additional  barrier  on  Medicare  bene- 
ficiaries to  receiving  teleconsultation;  especially  in  areas  where  there  is  a  shortage 
of  health  care  practitioners.  We  have  already  made  plans  to  revisit  this  issue  and 
are  currently  evaluating  the  use  of  nurses  as  telepresenters. 

Question  33.  HCFA  has  interpreted  the  BBA97  provisions  to  authorize  Medicare 
payments  only  for  those  CPT  codes  which  include  the  word  "consultation."  Please 
provide  us  with  your  rationale  for  this  interpretation  and  include  commentary  about 
whether  it  is  appropriate  to  include  direct  services  provided  by  clinical  psycholo- 
gists, clinical  social  workers,  and  physical,  occupational,  and  speech  therapists  with- 
in this  definition. 

Answer  33.  The  BBA  limits  the  scope  of  coverage  to  professional  consultation  for 
which  payment  is  currently  made  under  Medicare.  We  believe  that  a  consultation 
is  a  specific  service  that  meets  the  criteria  specified  for  a  consultation  service  in  the 
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AMA  1998  Current  Procedure  Terminology.  BBA  does  not  give  authority  to  cover 
services  beyond  consultation  under  this  provision. 

Under  existing  Medicare  policy,  clinical  psychologists,  clinical  social  workers, 
physical,  speech  and  occupational  therapists  can  not  bill  ,  nor  receive  payment,  for 
consultation  services  under  Medicare.  Therefore,  these  practitioners  are  prohibited 
from  billing  a  teleconsultation  because  under  Medicare  no  payment  would  be  made 
to  these  practitioners  for  providing  a  consultation  service. 

We  recognize  that  the  teleconsultation  rule  is  a  first  step  in  defining  face-to-face 
"hands  on"  requirements  for  a  medical  service  under  Medicare  to  reflect  a  telemedi- 
cine  service.  We  are  not  eliminating  the  possibility  of  the  development  of  modifica- 
tions to  Medicare  telemedicine  coverage  and  payment  policies  as  the  law  permits 
and  as  more  program  experience  in  this  area  is  obtained.  As  previously  mentioned, 
we  are  currently  exploring  several  issues,  including  the  use  of  store  and  forward 
technologies  as  a  method  for  delivering  medical  services  and  the  use  of  registered 
nurses  and  other  medical  professionals  not  recognized  as  a  practitioner  under  the 
teleconsultation  provision  to  present  the  patient  to  the  consulting  practitioner.  Addi- 
tionally, we  are  examining  the  appropriateness  of  current  consultation  codes  for  re- 
orting  consultations  delivered  via  communications  systems.  We  plan  to  provide  the 
ecretary  wdth  policy  recommendations  regarding  these  issues. 

Question  34.  On  several  occasions,  we  have  orally  asked  for  a  copy  of  the  contract 
HCFA  signed  with  3M  when  it  decided  to  utilize  3M's  services  to  review  the  com- 
ments and  perform  consulting  work  on  the  final  hospital  outpatient  prospective  pay- 
ment system  rule.  Please  provide  us  wdth  a  copy  of  this  contract  and  any  supporting 
memorandum  which  you  used  to  justify  your  decision  to  hire  3M. 

Answer  34.  We  apologize  for  the  delay  in  providing  the  3M  contract.  Attached,  to 
be  included  as  part  of  the  answers  for  the  record,  is  a  copy  of  the  contract  and  sup- 
porting requisition  justifying  our  decision  for  hiring  3M. 

Questions  for  the  Record  Submitted  by  Rep.  Strickland 

Question  1.  Mr.  Hash,  from  your  vantage  point  as  the  Deputy  Director  of  the 
Health  Care  Financing  Administration,  you  have  heard  complaints  from  Members 
of  Congress  and  health  care  providers  about  the  negative  affects  of  the  Balanced 
Budget  Act.  In  your  judgement,  are  there  patients  being  denied  necessary  and  vital 
care  as  a  result  of  the  BBA  provisions  enacted  by  Congress  and  carried  out  by 
HCFA? 

Answer  1.  Thus  far,  our  monitoring  reveals  evidence  of  isolated  but  significant 
problems.  Although  our  analysis  is  not  yet  complete,  we  are  concerned,  for  example, 
that  some  beneficiaries  are  not  getting  necessary  care  because  of  the  BBA's  $1500 
caps  on  certain  outpatient  rehabilitation  therapies.  We  will  continue  working  with 
beneficiaries,  providers.  Congress,  and  other  interested  parties  to  closely  monitor 
the  situation,  evaluate  evidence  of  problems  m  access  to  quality  care,  and  develop 
appropriate,  fiscally  responsible  solutions. 

Question  2.  Does  HCFA  believe  that  the  crisis  situation  created  by  the  Balanced 
Budget  Act  is  of  such  a  proportion  that  it  warrants  immediate  action  by  Congress? 
And  if  so,  would  HCFA  please  relay  to  the  Committee  which  BBA  provisions  it  feels 
Congress  should  address  in  order  to  restore  patients'  access  to  quality  of  care? 

Answer  2.  We  are  pleased  that  both  the  House  and  the  Senate  are  considering 
legislation  to  address  some  of  the  unintended  consequences  of  the  Balanced  Budget 
Act.  The  President  is  committed  to  ensuring  enactment  of  such  needed  legislation 
this  year.  In  1997,  we  worked  together  to  enact  important  reforms  that  contributed 
to  extending  the  life  of  the  Medicare  trust  fund  to  2015.  As  vdth  any  major  legisla- 
tion, the  BBA  included  some  policies  that  are  flawed  or  have  unintended  con- 
sequences. The  Administration  has  taken  numerous  administrative  actions  to  ad- 
dress these  problems  and  provided  funding  for  legislative  fixes  in  the  context  of  the 
President's  comprehensive  Medicare  reform  plan.  We  want  to  work  together  during 
the  final  days  of  this  Congressional  session  to  take  action  to  moderate  some  of  the 
policies  included  in  the  BBA. 
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ATTACHMENT  FOR  ANSWER  5 


Impact  of  Outpatient  PPS  As  Proposed 

Note:  Impact  likely  to  change  in  final  rule  


Percent  Change  in 
Medicare  Outpatient 

Percent  Change  in 
Total  Medicare 

Payment  s 

Payments 

All 

-5.7 

-0.6 

Urban 

All 

-5.3 

-0.5 

0-99  beds 

-7.3 

-1.1 

100-199  beds 

-4.2 

-0.4 

200-299  beds 

-3.8 

-0.3 

300-499  beds 

-4.8 

-0.4 

500+  beds 

-9.7 

-0.8 

Nev/  England 

-3.2 

-0.3 

Middle  Atlantic 

-9.7 

-0.8 

South  Atlantic 

-5.8 

-0.5 

East  North  Central 

-4.3 

-0.5 

East  South  Central 

-1.8 

-0.1 

West  North  Central 

-6.5 

-0.6 

West  South  Central 

-7.4 

-0.7 

Mountain 

-2.2 

-0.2 

Pacific 

-1.8 

-0.2 

Puerto  Rico 

8.5 

0.6 

Rural 

All 

-7.4 

-1.1 

0-49  beds 

-13.8 

-2.7 

50-99  beds 

-8.4 

-1.3 

100-149  beds 

-6.0 

-0.8 

150-199  beds 

-4.3 

-0.6 

200+  beds 

-2.9 

-0.3 

New  England 

-12.2 

-2.1 

Middle  Atlantic 

0.2 

0.0 

South  Atlantic 

-7.7 

-0.9 

East  North  Central 

-6.1 

-1.0 

East  South  Central 

-6.5 

-0.7  1 

West  North  Central 

-10.9 

-2.1 

West  South  Central 

-10.6 

-1.5 

Mountain 

-8.3 

-1.4 

Pacific 

-3.4 

-0.6 

Puerto  Rico 

28.5 

1.9 

Rural  Referral  Center 

-2.3 

-0.3 

Sole/Essential  Access  Community 

-12.9 

-2.1 

Medicare  Dependent 

-11.3 

-2.1 

Teaching 

Non-Teaching 

-5.1 

-0.6 

Minor 

-4.4 

-0.4 

Major 

-10.6 

-1.0 

Specialty 

Eye  and  Ear 

10.4 

3.2 

Trauma 

-8.4 

-0.8 

Cancer 

-32.4 

-3.1 

TEFRA 

Rehab 

-21.2 

-0.4 

Psychiatric 

-0.5 

-0.3 

Long  Term  Care 

-19.6 

-0.7 

Children 

-23.9 

-2.2 
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42780                  Federal  Register/ Vol.  64,  No.  150 

/  Thursday 

August  5, 
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IMPACT  OF  TABLE  8. — THE  IPS 

HHA  Limits 

,  Effective 

10/1/99 

Percent  of 

Percent  of 

Percent  of 

Percent  of 

Number  of 

agencies 

costs  ex- 

agencies 

costs  ex- 
i  ceeding 
benetiaary 
linnits 

agencies 

exceeding 
visit  limits 

exceeding 
beneficiary 
limits 

GEOGRAPHIC  AREA 

ALL  AGENCIES  

14.9 

1.3 

78.6 

12.1 

FREESTANDING 

6.8 

0.3 

86.0 

14.1 

HOSPITAL-BASED 

sis 

30.4 

2.8 

64.3 

9.1 

OLD  AGENCIES   

1.6 

78.2 

10.3 

FREESTANDING 

^7  Q 

7.9 

0.4 

87.6 

11.5 

HOSPITAL-BASED 

28.8 

2.7 

66.7 

9.1 

NEW  AGENCIES* 

r™ 

10.9 

0.7 

79.2 

17.2 

FREESTANDING 

r^r 
~rf 

5.5 

0.3 

84.3 

18.4 

HOSPITAL-BASED 

4.1 

54.3 

9.4 

ALL  URBAN  .... 

15.2 

1.5 

79.1 

12.0 

FREESTANDING 

0.4 

85.7 

14.0 

HOSPITAL  BASED 

•jon 

3.0 

60.4 

9.1 

OLD  AGENCIES 

en 

1.7 

82.0 

10.2 

FREESTANDING 

Q  Q 

0.5 

88.3 

11.4 

HOSPITAL-BASED 

963 

376 

2.9 

62.4 

9.1 

NEW  AGENCIES 

PMft 

12.2 

0.9 

74.8 

16.9 

FREESTANDING 

17«fi 

0.3 

83.4 

18.0 

HOSPITAL-BASED 

9^ 

3 

4.0 

52.9 

8.8 

ALL  RURAL  .... 

^9 

0.8 

77.7 

12.4 

FREESTANDING 

to 

0.1 

86.7 

14.3 

HOSPITAL-BASED 

93n 

2.1 

68.2 

9.3 

OLD  AGENCIES 

ibq2 

in  1 

1.0 

80.2 

10.5 

FREESTANDING 

857 

6  0 

0.1 

86^1 

11.6 

HOSPITAL-BASED 

1037 

20'6 

2.1 

70.6 

9.1 

NEW  AGENCIES 

655 

10.9 

0.2 

80.4 

18.9 

FREESTANDING 

449 

5.7 

0.0 

88.0 

20.3 

HOSPITAL-BASED 

206 

34.7 

1.4 

55.9 

11.6 

BY:  REGION 

OLD  AGENCIES 

4467 

17.2 

1.6 

78.2 

10.3 

MIDWEST 

1298 

16.9 

2.6 

78.6 

6.8 

NORTHEAST 

649 

7.4 

0.3 

89.2 

10.3 

SOUTH 

1857 

17.0 

1.2 

80.1 

12.0 

WEST 

662 

28.4 

4.1 

61.4 

8.4 

NEW  AGENCIES 

2693 

10.9 

0.7 

79.2 

17.2 

MIDWEST 

607 

15.2 

1.0 

73.1 

10.9 

NORTHEAST 

247 

19.6 

2.4 

60.2 

9.9 

SOUTH 

1316 

0.4 

83.5 

21.4 

WEST 

524 

11.3  1 

0.3 

84.4 

16.2 

•New  Agencies  Are  Those  Wtthout  a  12-Monlh  Cost  Reporting  Penod  Beginning  In  Federal  FY  1994. 


B.  Percent  of  Costs  Exceeding  Per-Visit 
Limitations  (Column  Four) 

Restilts  from  this  column  indicate 
that,  for  an  HHA  that  reaches  the  per- 
visit  limitation  first,  the  average  percent 
of  the  agency's  costs  exceeding  the  per- 
visit  limitation  for  an  HHA  in  the  "all 
agencies"  category  is  1.3  percent  after 
the  behavioral  o&et  This  relatively  low 
nimiber  should  not  be  siirprising  since 
the  intent  of  section  4602  of  the  BBA  is 
to  control  the  soaring  expenditures  of 
the  Medicare  home  health  benefit  that 
have  been  driven  largely  by  increased 
utilization  rather  than  the  price  per 
visit  For  the  all  agencies  category  sorted 
by  provider  type,  the  average  percent  of 
fi^estanding  HHAs  exceeding  the  per- 
visit  limitation  is  0.3  percent;  for 
hospital-based  HHAs,  it  is  2.8  percent. 
This  also  should  not  be  surprising  as 
hospital'^ed  HHAs  have  historically 


had  higher  overhead  costs.  All 
discussion  of  the  analysis  of  the  per- 
visit  limitation  is  based  on  *he  feet  that 
HHAs  in  these  categories  reached  the 
per-visit  limitation  and  therefore  are  not 
affected  by  the  per-benefidary 
limitation.  For  the  overall  old  agencies 
category  (HHAs  that  filed  a  12-month 
cost  report  that  ended  during  Federal 
FY  1994),  the  average  percent  of  the 
agency's  costs  exceeding  the  per-visit 
limitation  is  1.6  percent;  for 
freestanding  HHAs,  it  is  0.4  percent;  and 
for  hospital-based  HHAs,  it  is  2.7 
percent  For  the  overall  new  agencies 
category  (such  as  HHAs  that  did  not 
have  a  12-month  cost  reporting  period 
ended  in  Federal  FY  1994  or  that 
entered  the  Medicare  program  after 
Federal  FY  1994),  the  average  percent  of 
the  agency's  costs  exceeding  the  per- 
visit  limitation  is  0.7  percent,  for 
freestanding  HHAs,  it  is  0.3  percent;  and 


for  hospital-based  HHAs,  it  is  4.1 
percent. 

For  the  urban  areas  HHA  category,  the 
average  pert^ent  of  the  agency's  costs 
exceeding  the  per-visit  limitation  is  1.5 
percent  For  freestanding  HHAs,  it  is  0.4 
percent;  and  for  hospital-based  HHAs,  it 
is  3.0  percent  For  the  rural  areas  HHA 
category,  the  average  percent  of  such 
agency's  cost  exceeding  the  per-visit 
limitation  is  0.8  percent;  for 
freestanding  HHAs,  it  is  0.1  percent;  and 
for  hospital-based  HHAs,  it  is  2.1 
percent. 

For  the  old  agencies  urban  provider 
type  category,  the  average  percent  of  the 
agency's  costs  exceeding  the  per-visit 
limitation  for  freestanding  HHAs  is  0.5 
percent;  and  for  hospital-based  HHAs,  it 
is  2.9  percent.  For  the  old  agencies  rural 
provider  type,  the  average  percent  of  the 
agency's  costs  exceeding  the  per-visit 
linitation  for  freestanding  HHAs  is  0.1 


188 


ATTACHMENT  TO  ANSWER  34 


ORDER  FOR  SUPPLIES.  OR  SERVICES 


1  DATtOPOftOER 
04/27/1999 

J.COMTRACTNO  (»»iy) 

G  SHIP  TO 

a.  NAME  OF  CONSIGNCE 

N/A 

3  ORDER  NO. 

HCPA-99-0154 

d.  REQUISmOKVREFe^NCE  NO. 

743-9-607800 

b  STREETAOORESS 

S.  ISSUING  OFFICE  (Mdf«n  csnKpoMsnca  <o) 
HEALTH  CARE  FINANCING  ADMIN 
AGG/DCATS,  C2-21-15 
7500  SECURITY  BODLEVARD 
BALTIMORE  MD  212441850 

ecrrv 

d.  STATE  ».Z1PC00E 

(.SH»>V1A 

7.  TO: 

•.  KUME  OF  CONTRACTOR 

9  TYPE  OF  ORDER 

WILLIAM  DODVILLE 


3M  HEALTH  CARE 


a.  PURCHASE 

QOOTE  4/23/99 


224-2S-24  3M  CENTER 


a  an 

ST.  PAOL 


STATE 
MN 


f  apc 
55144 


B  atmjiad  sheats.  it  any.  induding  Mrwwy  ac 


Eac«M  )or  Mhng  Mmjccera  Oft  (w 
iwacn,  WaMhwyortarissubieei 

Miy  er  flit  fcrni  ano  Is  isauM  sueiea 


9.  ACeOOMTlNG  ANO  APPROPRIATIONS  DATA 

95996722     7590511  25.15 


10.  RaiuismoNiNG  office 

CTR  HEALTH  PLANS  &  PROVIDERS 


.  BUSMeSS  CLASSIFICATION  (Oiadc  aeproorlaia  tm(ea),) 
I     3.SMAU.  Ki     b.  OTHER  THAN  SMALL 


t  WSAOVANTAGEO 


.  WOMEN-OWNEO 


12  f.OJi  POUtT 

Destination 

U.GOVER»IME^'rBA.NO. 

15.  DELIVER  TO  P.O.B.  PO»a 
ON  OR  BEFORE  (Dale) 

16  OeCOUMT  TERMS 

15.  PLACE  OF 

,  wsPEcnoN 
Destination 

(k  ACCEPTANCE 

Destination 

X2/31/1999 

Net  30 

17.  SCHEDULE  (See  revers*  for  Rejections) 


ITEM  NO 
(A) 

SUPPUES  OR  SERVICES 
(8) 

OUAMTfTY 
ORDERED 
(C) 

UNIT 
(0) 

UNTT 
PRICE 

(E) 

AMOUMT 

QOANTnv 
ACCEPTED 

(G) 

0001 

Tax  ID  wumber:  410417775 
CONTRACTOR  TO  EVALUATE 
COHHENTS  RECEIVED  ZN  RBSP<»SE 
TO  PROPOSED  USE  OF  AHBULATORY 
PAYMENT  CLASSIFICATIONS  FOR  HOSPITAL 
OUTPATIKJT  AND  AMBULATORY  SURGICAL  CENTER 
SERVICES  IN  ACCORDANCE  WITH  THE  ATTACHED 
SCOPE  OF  WORK  AND  DELIVERABLES. 

540 

HR 

144.72 

78148.80 

THE  NOT-TO- EXCEED  AMOUNT  IS  BASED  ON  THE 
FOLLOWING  LABOR  CATEGORIES  AND  HOURS. 

Continued  — 

HOURS 

18  SHIPPING  POWT 

18  GROSS  SHf>PINGWEIGHT 

a8.w 

/OtCENO. 

17(h)  TOT 
(Con 

21  MMLMVOICETO: 

$8,856.00 

SEEB«XING 

a.  NAME 

DHHS . HCFA , OFM , FSG 

INSTRUCTIONS 
ON 

b.  STREET  AOORESS  (or  P.O.  B(U) 

Oiv.  of  Financial  Operations,      P.O.  Box  7520 

17(D. 

cOtY 

Baltimore 

1  a.  STATE 

1  MD 

a.  apcooe 

21207-0520 

$87,004.80 

TOTAL 

auNrreosTATESoFAMeucA          j1  n 

23  NAME 

TrtLE  a 

(Tyi>«)) 

SUSAN  CRIZBR 
JNTRACTINOOROERING  OFFICER 

Procurement 


OPTIONAL  FORM  347  (R«  6*i) 
Pwaenbol  by  6SA.  FAR(a«  CFR)  S3  Ji3(e) 
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ORDER  FOR  SUPPLIES  OR  SERVICES 
SCHEDULE  -  CONTINUATION 


// 


IMPORTANT:  Marfc  all  packages  and  papers  with  contraci  and^or  order  numbefs 


04/27/1999 


CONTRACT  NO. 


HCFA-99-0154 


SUPPLIES  OR  SERVICES 


SENIOR  CONSULTANT 
SENIOR  ANALYST 
SENIOR  PROGRAMMER 
PHYSICIAN  CONSULTANT 


Obligated  Amount:  $78,148.80 


158 
158 
60 
144 


TRAVEL  EXPENSES 
(NOT-TO-EXCEED) 


PERIOD  OF  PERFORMANCE: 

^RIL  27,    1999  -  DECEMBER  31,  1999 


Obligated  Anw^unt:  $8,856.00 


HCFA  PROJECT  OFFICER: 

VIVIAN  V.  BRAXTON  (410)  786-4571 

I. A. WE.   FAR  52.232-33,  THE  HEALTH  CARE 
FINANCING  ADMINISTRATION  (HCFA)   SHALL  ONLY 
MAKE  AN  ELECTRONIC  REIMBURSEMENT/PAYMENT 
FOR  THIS  PURCHASE  ORDER.     XF  YOU  HAVE  NOT 
PREVIOUSLY  REGISTERED  YOUR  ACH  (A0T<»1ATBD 
CLEARING  HOUSE)   BANK  INFORMATION  STITH 
HCFA,   PLEASE  FILL  OUT  THE  ATTACHED  FORM 
TITLED  "AUTHORIZATION  AND  PAYMENT 
INFORMATION  FORM  FOR  EI^CTRONIC  FUNDS 
rrRANSFER"   SO  THAT  AN  ELECTRONIC  PAYMENT 
CAN  BE  MADE  DIRECTLY  TO  YOUR  BANK. 
FAILURE  TO  RESPOND  MAY  PROHIBIT  HCFA'S 
ABILITY  TO  MAXE  FUTURE  AWARDS  TO  YOUR 
ORGANIZATION .  AUTHORIZATION  FORMS  SHOULD 
BE  FAXED  TO  THE  ATTENTION  OF  JEAN  KATZEN, 
PAX  NO.  410-786-7259.     IF  YOU  HAVE  FURTHER 
QUESTIONS  PLEASE  CONTACT,   JEAN  KATZEN, 
(410)  786-5423. 


DIRECT  QUESTIONS  TO: 
(410)  786-5447 


LUCILLE  FUSSELL-LEE 


Total  amount  of  award: 

$87,004.80.  The  obligation  for  this  award 
Continued  . . . 


TOTAL  CARRIED  FORWARD  TO  1ST  PAGE  (ITEM  17(H)) 

50348-1 01 

Procurement 


OPHONAL  FORM  MS  (REV.  »9S) 
PKase^ilwJ  by  GSA 
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ORDER  FOR  SUPPLIES  OR  SERVICES 
SCHEDULE  •  CONTINUATION 


IMPORTANT:  Marie  ali  packages  and  papers  vvith  oonbact  and/or  order  numbere. 


OaTE  OF  ORDER 


04/27/1999 


HCFA-99-01S4 


rrwNO. 

(A) 


suppussoRseRvices 


is  shovm  in  box  I7(j) 


QUANTrry 

IDEI 


TOTAL  CARRieO  FORWARD  TO  1ST  PAGE  (ITEM  17(H)) 


SO34t-101 

Procurement 


OPTIONAL  FORM  348  (REV.  MS) 

PrewribcdOyGSA 

FAR(4ICFR)S3.213«) 
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JPURCHASE  ORDER  TERMS  AND  CONDITIONS 


52.252-2  CLAUSES  INCORPORATED  BY  REFERENCE  (Jun  88).  -  This  contract  incorporates 
the  following  FEDERAL  ACQUISITION  REGULATION  CLAUSES  by  reference  with  the  - 
same  force  and  effect  as  if  they  were  given  in  full  text.  Upon  request  the  Contracting  Officer  will 
make  their  fiill  text  available. 

52.211-16      VARIATION  IN  QUANTITY  (APR  1984) 

52.211-17      DELIVERY  OF  EXCESS  QUANTITIES  (SEP  1989) 

52.213-2        INVOICES  (APR  1984) 

52.213-3        NOTICE  TO  SUPPLIER  (APR  1 984) 

52.217-5        EVALUATION  OF  OPTIONS  (JUL  1990) 

52.217-9       OPTION  TO  EXTEND  THE  TERM  OF  THE  CONTRACT  (MAR  1989) 
52.222- 1        NOTICE  TO  THE  GOVERNMENT  OF  LABOR  DISPUTES  (FEB  1 997) 
52.222-3        CONVICT  LABOR  (AUG  19%) 
52.222-26      EQUAL  OPPORTUNITY  (APR  1984) 

52.222-36      AFFIRMATIVE  ACTION  FOR  HANDICAPPED  WORKERS  (JUN  1 998) 
52  222-41      SERVICE  CONTRACT  ACT  OF  1965.  AS  AMENDED  (MAY  1989) 
52.224-1        PRIVACY  ACT  NOTIFICATION  (APR  1984) 

52.224-  2       PRIVACY  ACT  (APR  1984) 

52.225-  3        BUY  AMERICAN  ACT  -  SUPPLIES  (JAN  1994) 
52.227-14      RIGHTS  IN  DATA -GENERAL  (JUN  1987) 
52.232-1       PAYMENTS  (APR  1984) 

52.232-8       DISCOUNTS  FOR  PROMPT  PAYMENT  (MAY  1997) 

52.232-  25      PROMPT  PAYMENT  (JUN  1997) 

52.233-  1        DISPUTES  (OCT  1995) 

52.233-1        DISPLrrES(OCT  1995)- ALTERNATE  I  (DEC  1991) 
52.233-3        PROTEST  AFTER  AWARD  (AUG  1996) 

52.237-2       PROTECTION  OF  GOVERNMENT  BUILDINGS,  EQUIPMENT,  AND 

VEGETATION  (APR  1984) 
52.237-3       CONTINUITY  OF  SERVICES  (JAN  1991) 

52.242-  1 5      STOP- WORK  ORDER  (AUG  1 989) 

52.243-  1        CHANGES-FIXED  PRICE  (AUG  1987) 

52.243-1        CHANGES-FIXED  PRICE  (AUG  1987)  -ALTERNATE  I  (APR  1984) 
52.243-1        CHANGES-FIXED  PRICE  (AUG  1987)-  ALTERNATE  II  (APR  1984) 
52.247-34      F.O.B.  DESTINATION  (NOV  1991) 

52.247-35      F.O.B.  DESTINATION,  WITHIN  CONSIGNEES  PREMISES  (APR  1 984) 
52.249- 1        TERMINATION  FOR  CONVENIENCE  OF  THE  GOVERNMENT 

(FIXED  PRICE)  (SHORT  FORM)  (APR  1984) 
52.249-8       DEFAULT  (FDCED-PRICE  SUPPLY  AND  SERVICE)  (APR  1 984) 

[  ]  CHECKED  ONLY  IF  APPLICABLE,  SPECIAL  ORDER  MILLENIUM 

PROVISIONS.  SEE  ATTACHMENT  2 
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DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 
PURCHASE/SERVICE/STOCK  REQUISITION 


C^rr  St/'  '^'^^^ 


><:  v: 

BPAand  Call  No. 


REQUISITION  NUMBER 
R-  - 


OFFICE  COOeSYMBOL 


TO 

M  OFFICE  OF  ACQUiSiTiONS  AND  GRANTS,  OBA 

REQUEST  FOR 

(xl  PURCHASE  [  1  SERVICE  []  STOCK  ISSUE   (  ]  RENTALOfASE 

REQUESTING  ORGAMZATiON 

HEALTH  CARE  FINANCING  ADMINISTRATION 

OFFICE  OR  DIVISION 
HCFAACHI>P/PPPPGA>PAC 

DATE 

OBJECT  pLASS 

FOR  REFERENCE  CALL 

Vivian  V.  Braxton 

EXTENSION 
ZC4S71 

APPROPRUTION            _  , 

T5  ^/OSJ/ 

DELIVER  TO 

HCFACHPP/PPPPGflJPAC 
7S00S«curilyBlvd. 
BaKmore.  MO  21244-1850 


ATTN:  VIVIAN  V.  BRAXTON 
MaiiSlOp  C40M6 


9  S^^U'-*-^2^ 


rTEMNO. 


DESCRIPTION 
(INCLUDE  STOCK  NUMBER.  MOOEUPART  NO.,  ETC.) 


QUANTITY 
REQUIRED 


UNIT 
OF 


Fui«)s  to  peni)A  the  soticitation  and  sole  soutt  contract  to  3M  Health 

IrrfermaUon  Sydsnis.  Inc..  of  Waflmgrord.  CT 

EiKjOed.  "EvaKflbon  of  CoffBtienis  on  Propoaed  Amt>uttito«y  Payment 


1 1  lajflthratiflM  D«MiT*er  30. 1999 


JUSTIFICATION: 

To  pracure  anrijAicfli  and  clinical  support  sefvloes  ftom  3M  Hestti  Infutnutton 

sncttiwugh  a  aoleaaufceoontraetlDevalu^  comments  received  in 
respoiw  to  proposed  use  of  ambtilatoiy  payiTtert  ciaeeifications  for  hoepi^ 


$100.1 


I  certify  that  tiie  ptoperty/serviees  requested  are  requ 

Hit  QcMvttmtsA 


$100,000.00 


^^^^^ 

MTE 

RECEWmC OFFICIALS  certify  thartfl^  quantities  imi 
Required*  coiumn  above  liave  been  received  in  total 

licated  In  ttie  "Quantity 

RECEIVING  OFFICIAL  (Signsturen^) 

DATE 

^^^l^^^^^^^^CER  (SeNATURET 

ORDER  NO.  (PO,  DO.  FEDSTRIP.  ETC.) 

ORDER  DATE 

DATE 

VOUCHER  NO. 

VOUCHER  DATE 

Form        HHS.333  (OP)(«-83) 
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EVALUATION  OF  COMMENTS  ON  PROPOSED  AMBULATORY  PAYMENT 

CLASSIFICATIONS 

3M  Health  Infonnation  Systems  is  submitting  a  quote  to  evaluate  comments  received  in 
response  to  two  rules  published  in  the  Federal  Register  during  1998  concerning  the 
proposed  use  of  ambulatory  payment  classifications  (APCs)  as  the  basis  for  Medicare 
prospective  payment  for  services  furnished  in  hospital  outpatient  departments  and 
ambulatory  surgical  center  services  (ASCs).3M  Health  Information  Systems  is  providing 
pricing  information  in  accordance  with  the  Statement  of  Work  and  Deliverables. 


SCOPE  OF  WORK 

Purpose 

The  purpose  of  this  contract  is  to  obtain  analytical  and  clinical  services  from  3M  Health 
Information  systems  (3M)  to  (1)  evaluate  comments  on  the  proposed  use  of  ambulatory 
payment  classifications  (APCs)  as  the  basis  for  Medicare  Prospective  Payment  for 
hospital  outpatient  and  ambulatory  surgical  center  services;  (2)  modify  the  APCs  as 
warranted  in  response  to  the  comments;  and  (3)  prepare  written  responses  to  the 
comments  which  will  be  published  in  the  Federal  Register  in  1999  as  part  of  the  final 
rules  for  both  the  hospital  outpatient  prospective  system  and  ASC  prospective  facility 
rates. 

Background 

On  September  8,  1998,  the  Health  Care  Financing  Administration  (HCFA)  published  a 
rule  in  the  Federal  Register  which  proposes  to  implement  a  Medicare  prospective 
payment  systeni  (PPS)  for  hospital  outpatient  services  as  required  by  the  Balanced 
Budget  Act  of  1997  (BBA).  The  proposed  PPS  consists  of  about  340  groups  of  services 
which  are  related  clinically  and  in  terms  of  their  resource  use.  These  groups,  which  are 
called  APCs,  are  based  on  3M  Health  Information  System's  ambulatory  patient  groups  or 
APGs  developed  under  a  cooperative  agreement  with  HCFA.  However,  the  groups  have 
been  reorganized,  in  part,  to  make  the  APC  surgical  groups  consistent  for  use  by  both 
hospital  outpatient  departments  and  ASCs.  The  classification  system  creates  significant 
procedure  and  ancillary  procedure  groups  based  on  the  HCFA  Common  Procedure 
Coding  System  (HCPCS)  codes  and  creates  medical  visit  groups  using  HCPCS  and 
International  Classification  of  Diseases  diagnosis  codes.  Using  hospital  outpatient  claims 
data  for  calendar  year  1996  and  the  latest  available  cost  reports,  HCFA  calculated  relative 
weights  and  payment  amounts  for  all  the  services  included  under  the  outpatient  PPS  and 
set  payment  rates  for  each  APG. 

In  a  separate  proposed  rule  published  in  the  Federal  Register  on  June  12,  1998,  HCFA 
discussed  application  of  the  surgical  APCs  to  ASCs.  HCFA  set  payment  for 
approximately  100  APCs  proposed  for  use  in  the  ASC  setting  based  on  cost  and  charge 
data  collected  from  a  representative  sample  of  ASCs  in  1994. 


/ 

/ 
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In  both  rules,  HCFA  invited  comments  on  their  construction  and  proposed  used  of  APCs. 
In  soliciting  comments,  HCFA  discussed  specific  problems  associated  wirh  calculating 
payment  rates  for  APCs  with  aberrant  data  and  solicited  specific  comments  on  such 
groups.  HCFA  also  invited  comments  on  the  various  options  that  they  proposed  in  the 
hospital  rule  for  grouping  and  paying  medical  visits. 

Period  of  Performance 

All  tasks  shall  be  completed  by  December  30,  1999 
Project  Task  Requirements 

The  contractor  shall  supply  all  personnel,  materials,  supplies  and  support  necessary  to 
accomplish  the  work  specified  below  except  where  a  product/item  is  specified  in  the 
Schedule  of  Deliverables  as  the  responsibility  of  HCFA.  The  contractor  shall  - 

1.  Review  all  comments  identified  by  HCFA  that  were  received  in  response  to  the 
hospital  outpatient  PPS  and  ASC  proposed  rules  and  which  are  specific  to  the 
proposed  APCs  to  determine  which  of  the  specific  issues  and/or  suggestions  made  by 
the  commentors  have  clinical  mcrit. 

2.  Based  on  this  review,  evaluate  the  identified  APCs  clinically  and  perform  the 
appropriate  statistical  analyses  to  determine  whether  APC  modifications  are 
appropriate,  e.g.,  moving  specific  procedure  codes  from  one  APC  to  another, 
subdividing  specific  APCs  to  create  two  or  more  APCs;  and  combining  one  or  more 
specific  APCs. 

3.  As  a  result  of  findings,  recommend  APC  modifications  to  HCFA. 

4.  Ensure  that  the  APC  review  and  modification  process  results  in  groups  that  are 
similar  both  clinically  and  in  terms  of  resource  use. 

5.  Ensure  that  the  APC  review  and  modification  process  retains  consistency  among  the 
surgical  APCs  for  the  ASC  and  hospital  outpatient  settings. 

6.  Retitle  and  renumber  any  APCs  where  modification  results  in  redefining  specific 
APCs. 

7.  Prepare  written  responses  to  all  comments  specific  to  the  APCs  for  inclusion  in  the 
sections  of  the  hospital  outpatient  PPS  and  ASC  final  rules. 

8.  Meet  with  government  project  officer  and  other  pertinent  staff  identified  by  her  to 
clarify  tasks  and  discuss  specific  findings  and  recommendations. 
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APC  Review  and  Modifications 
Task  Timetable 


Time  Period 
5/99 

5/17-7/16 
7/20 

7/21  -  7/30 
7/31  -8/9 

8/10-10/8 
10/9-10/18 

10/19-11/15 
11/16-12/27 


Task 

Meet  with  HCFA  staff  to  clarify  tasks 

Review  commenls 

Identify  required  modifications 

Perform  clinical  &  statistical  analysis  of  proposed  modifications 

Meet  witti  HCFA  staff  to  recommend  modifications 
HCFA  approves  modifications 

Modify  APCs 

Retitle  and  renumber  APCs  as  necessary 

Draft  technical  APC  text 

Draft  written  responses  to  APC  comments 

Re-evaluate  APCs  based  on  additional  data/comments 

Revise  APC  technical  text 

Revise  responses  to  APC  comments 

Refine  APC  groups  and  language 

Rnal  meeting  with  HCFA  staff 
Wrap-up  project 
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APC  Review  and  Modifications 
Schedule  of  Deliverables 


hem 

Deliverable 

Due  Date 

1 

Recommendations  for  APC  modifications 
(from  comments  and  analysis) 

07/20/1999 

2 

APC  modifications 

07/30/1999 

3 

Revised  APCs 

Draft  of  comments  and  technical  APC  text 

08/09/1999 

4 

Re-evaluation  of  APCs 

10/08/1999 

5 

Revised  APC  technical  text  and  comments 

10/18/1999 

6 

Refined  APC  groups  and  language 

11/15/1999 

7 

Final  meeting  and  project  wrap-up 

12/27/1999 

At  least  three  meetings  with  HCFA  staff  are  planned  as  follows: 
Pate  Purpose 


#1      5/99  Clarify  tasks  and  format  of  deliverables 

#2     7/20/99       HCFA  to  review  &  approve  proposed  modifications 

#3      12/27/99      Final  review  and  project  wrap-up 
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CBD  SYNOPSIS 


Transmission  via  CBD  Express  v1.1/W 
Tracking  ID:  1030 

1.  P!! 

2.  0401!! 

3.  99!! 

4.  6P0412006!! 

5.  21244!! 

6.  99!! 

7.  Health  Care  Financing  Administration  7500  Security  Blvd..  Baltimore. 
MO.  21244-1850!! 

8.  99  -•  EVALUATION  OF  COMMENTS  ON  PROPOSED  AMBULATORY  PAYMENT 
CLASSIFICATIONS!! 

9.  N/A!! 

10.  N/A!! 

1 1.  Lucille  Fussell-Lee,  Contract  Specialists  (410)  786-5447!! 

12.  N/A!! 

13.  N/A!! 

14.  N/A!! 

15.  N/A!! 

16.  N/A!! 

17.  The  Health  Care  Financing  Administration  (HCFA)  intends  to  award  on 
a  sole  source  basis,  under  the  Simplified  Acquisition  Procedures  a 

dgm  fixed  prici>ward  to  the  3M  Health  Information  Systems.  Inc., 
100  Barnes  Road,  Waliingford,  CT  06492.  HCFA  intends  to  procure 
analytical  and  clinical  support  services  from  3M  Health  Information 
Systems  to  evaluate  comments  received  in  response  to  two  rules 
published  in  the  Federal  Register  during  1 998  concerning  the 
proposed  use  of  ambulatory  payment  classifications  (APCs)  as  the 
basis  for  Medicare  prospecthre  payment  for  services  furnished  in 
hospital  outpatient  departments  and  ambulatory  surgical  center 
services  (ASCs).  The  contractor  will  (1)  evaluate  comments  on  the 
proposed  use  of  ambulatory  payment  classifications  (APCs)  as  the 
basis  for  Medicare  prospective  payment  for  hospital  outpatient  and 
antuiatory  surgical  center  services;  (2)  modify  the  APCs  as 
warranted  in  response  to  the  commenfs;  and  (3)  prepare  written 
responses  to  the  comments  which  we  expect  to  publish  in  the  Federal 
Register  in  1999  as  part  of  the  final  rules  for  both  the  hospital 
outpatient  prospective  system  and  ASC  prospective  facility  rates. 
The  3M  Health  information  Systems,  Inc..  is  uniqueiy  qualified  to 
conduct  this  project.  3M  has  extensive  experience  in  the  design, 
construction,  and  application  of  ambulatory  patient  groups  to 
prospective  payment  systems  for  the  hospital  outpatient  setting. 
From  1988-1990,  HCFA  entered  into  a  cooperative  agreement  with  3M 
to  develop  a  classification  system  for  outpatient  services.  HCFA 
submitted  a  report  to  the  Congress  in  1995,  which  stated  that  the 
ambulatory  patients  groups  or  APGs  developed  by  3M  were  the  most 
pron^sing  hospital  outpatient  classification  system,  and 
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hospital  outpatient.  3M  has  the  analytical  and  clinical  resources 
necessary  to  conduct  this  project.  Moreover,  it  has  the  background 
and  extensive  experience  in  developing  APGs  and  overseeing  their 
implementation  by  other  payors  that  distinguishes  its 
qualifications  from  other  potential  contractors.  3M's  unique 
qualifications  would  enable  HCFA  to  complete  this  project  within 
the  tight  time  contraints  under  which  it  is  operating  to  implement 
a  PPS  for  hospital  outpatient  department  services  and  a  rebased 
payment  system  for  ASC  services  as  soon  as  possible  after  January 
1, 2000.  All  responsible  sources  may  submit  capability  statements 
in  consideration  to  the  Agency  at  the  above  address. 
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